66OT'HE existence of such a gov- 

ernment as ours for any 
length of time is a full proof of 
a gencral dissemination of knowl- 
edge throughout the whole body of 


the people.” —John Adams. 
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Mr. Mellon Plans 
Tax Refunds by 


Ineome Credits 


> 


Says President Approves of | 


Scheme to “Have Money 
in Pocket of Public” 
Next Year. 


Would Divide Rebates 


Over Two Payments 


Declares Surplus of Treasury 
Indicates Reduction of 
12% Possible For 


Current Year. 


See . 

The Department of the Treasury can 
stand a maximum of 1214 per cent in the 
tax reduction proposed by President Cool- 
idge according to Secretary Mellon, who 
said in a formal statement (the full text 
of which is printed below), November 
8, that he favored leaving the amount to 
be refunded “in the pocket of the people 
of the country” in the form of a credit 
on the payments due next March 15 and 
June 15. 

Mr. Mellon, in discussing the proposi- 
tion orally, declared the method proposed 
by the Treasury—the allowance of a 
credit on taxes due on income ofthe 
calendar year 1926—was the simplest and 
most practical way of dealing with the 
program. 

Would Distribute Credits. 

By distributing the credit among the 
two installments due in March and June, 
Mr. Mellon said, the amount available 
for such a credit will be taken out of 
the fiscal year 1927 which ends June 30, 
1927. In that way, Mr. Mellon believed 
the public finances would not be dis- 
turbed and the plan could be carried 
through without ,placing an extraordi- 
nary amount of labor on the Treasury 
with the attendant added expenses. 

“The President has suggested a credit 
on taxes yet to be paid during this fiscal 
year,” Mr. Mellon said in a formal state- 
ment (the full text of which is given 
below, “and I see no reason why the 
greater part of the expected surplus for 


[Continued on Page 16, Column 1.] 


Larger Exports Fail 


To Deplete Coal Stock | 


Supplies of Both Bituminous 
and Anthracite Reported 
Close to Normal. 


The Bureau of Mines, Department of 
Commerce, announced November 8, that 
a survey, as of October, 1 showed in- 
creased stocks of bituminous coal in the 
bins of American consumers, notwith- 
standing extraordinary exports of soft 
coal, resulting from the British coal 
strike. 

The Bureau reports that commercial 
c$nsumers and retail dealers had on hand 
on October 1 a total of 44,000,000 tons of 
bituminous coal as compared with 39,- 
000,000 tons on hand July 1, or enough, 
based on consumption in August and 
September, to last 35 days, if evenly di- 
vided. 

Figures as to stocks of anthracite in 
retail yards are not given. The Bureau 
states the quantity so held October 11 
was not far from normal for the season 
of the year. 

The announcement in full text follows: 

Consumers’ stocks of bituminous coal 
have increased in spite of the extraordi- 
nary exports stimulated by the great 
Strike of the British miners, according to 
a survey, as of October 1, completed to- 
day by the Bureau of Mines, Department 
of Commerce. 

Bituminous coal is very rarely stored 
at the mines, the Bureau explains. The 


[Continued on Page 15, Column 5.) 


New Steel Combine Votes 
Output of 29,287,000 Tons 


The Department of Commerce an- 
nounced November 8 the receipt of a 
cablegram from Chester Lloyd Jones, 
Commercial Attache at Paris, to the ef- 
fect that the recently formed Continental 
Steel Entente has just voted an annual 
total output of 29,287,000 tons. 

An earlier report set this quarter’s out- 
put on a basis of 32,000,000 tons. 

France, Belgium, Germany Luxemburg 
‘and the Saar Valley are members of the 
entente. It was recently reported that 
negotiations are now under way for the 
inclusion of certain ‘eastern European 
countries in the agreement. 

A translation of the agreement has 
been received by the Department of Com- 
merce, noting several additional details 
not contained in the report sent the De- 
partment by Daniel J. Reagan, American 
Trade Commissioner at Paris. 

The text of translation will be 
published in the issue of Novem- 
y ber 10. * 
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Dr. Tigert Reviews 
Education in America 


Commissioner Recites History 
of Development of Public ' 
Schools in Address. 


An historical review of educati8nal 
progress in the United States since the 
settling of New England by the Puri- 
tans, and especially since the signing of 
the Declaration of Independence, was 
outlined, November 8, by Dr. John J. 
Tigert, Commissioner of Education, De- 
partment of the Interior, in an address 
delivered at the Education Day exercises 
at the Sesquicentennial Exposition in 
Philadelphia. The full text of Dr. 
Tigert’s address is printed below. 

Commissioner Tigert pointed out that 
the Federal Government, under the 
Constitution, has been consistently sepa- 
rated from adwinistration of the func- 
tions of knowledge and religion. 

“But, nevertheless,” he said; “the 
American people may be averred to have 
a passion and a faith in religion and edu- 
cation, which are more truly the expres- 
sion of an ideal of all the people than 
can be said of any other matter that 
has ever concerned us as a nation. 

“In no other country in the world has 
such enthusiasm for education been 


[Continued on Page 2, Column 4.] 


Mexico Plans Tax Cut 
to Protect Silver Metal 


A decree providing for the progressive 
diminution of silver taxes in Mexico 
when the metal falls below 57 cents per 
ounce has just been announced by Presi- 
dent Calles, Commercial Attache George 
Wythe, Mexico City, cabled to the De- 
partment of Commerce on November 8. 
The average price for silver for October 
on the New York market, the Depart- 
ment states, was 54.505 cents per ounce 
Troy, as compared with 71.106 cents in 
October, 1925. 


Aeronautics 


‘Plans of Peruvian Government for 
hydroplane service on upper Amazon 
announced in advice from Consul at 
Lima. 

Page 5, Col. 6 

Chairman Madden, of House Appro- 
priations Committee, opposes larger 
fund for air program by coming Con- 
gress. 

Page 1, Col. 7 

German Luit-Hansa announces win- 
ter continuance of its aerial freight 
service. 

Page 5, Col. 5 

‘Airplane proved of great aid to Dutch 
New Guinea exploration expedition. 

Page 5, Col. 


“National Defense.” 


1 
See 


Agriculture 


Department of Agriculture claims 
much of Iowa seed corn saved by frost 
warnings. 

Page 4, Col. 6 

Demand for horses in Candian mar- 
ket offers opportunity for export. 

Page 8, Col. 2 

Olive oil production estimated at 
about equal to 1925 output. 

Page 4, Col. 7 

Cablegram from Egypt indicates 
crops are unchanged since October 1. 

Page 4, Col. 3 

Dipping of cattle lifts fever-tick 

quarantine in four Southern States. 
Page 4, Col. 3 


Associations 


Bureau of Labor Statistics tells of 
survey of cooperative credit societies, 
and describes them as “poor man’s 
bank.” 

Page 3, Col. 7 


Automotive Industry 


Bureau of Standards reports on re- 
sults of tests to determine endurance 
of automobile tires. 

s Page 5, Col. 7 

Production of bodies and motor parts 
gained 49.2 per cent in 1925 over 1923. 
Page 1, Col. 3 
“Court Deci- 


See “Agriculture.” 


sions.” 
e 
Banking 
Charles S. Dewey, Assistant Secre- 
tary of the Treasury, declares stock ex- 
changes of county must assume re- 
sponsibility and take summary steps 
toward curbing sale of “blue sky” 
stocks to maintain public confidence in 
investments. 
Page 1, Col. 7 
Federal Reserve Board reports in- 
crease in loans and discounts of 692 
member banks of reserve system for 
week ending November 3. 
Page 9, Col. 5 
Turkish government approves estab- 
lishment of Turkish Agricultural Bank 
with capital nearly tripled. 
Page 15, Col. 7 
Federal Reserve Board reports that 
individual account debits show decrease. 
Page 15, Col. 1 





Output of Bodies 
For Motor Cars 
Gained in 1925! 


Total of $1,511,976,000 
Was Increase of 49.2 Per 
Cent Over Figure 


for 1923. 


The industry centered around the pro- 
duction of automobile bodies and parts 
has reported to the Department of Com- 
merce that its production was valued at 
more than $1,500,000,000 in 1925. This, 
the department has just announced, is 
néarly a 50 per cent increase over the 
1923 production and another index to 
rising automotive output in this country. 

Closed car bodies are by far the larg- 
est item in the production census, the 
statement* by the department reveals. 
The statement also shows that there are 
1,350 firms making motor-vehicle bodies 
and parts, Michigan ranking fifth in the 
number of factories after New York, 
Ohio, Illinois and California. 

The statement of the department on 
its census covering this industry follows 
in full: 

The Department of Commerce  an- 
nounces that, according to data collected 
at the biennial census of manufactures, 
1925, the establishments: engaged pri- 
marily in the manufacture of motor- 
vehicle bodies and parts reported prod- 
ucts valued at $1,511,976,000, an increase 
of 49:2 per cent as compared with $1,- 
013,112,000 for 1923, the last preceding 
census year. 

Bodies Are Chief Item. 

The principal items entering into the 
total for 1925 are as follows: Closed 
passenger-car bodies, $364,761,000; 
open passenger-car bodies, $42,376,000; 
truck bodies, $35,573,000; bus bodies, 
$13,712,000; all other bodies, $6,309,- 
000; gears (transmission, differential, 
timer, etc.), $46,971,000; steering gears 


[Continued on Page 15, Column 4.] 


Daily statement of the condition of 
he United States Treasury. 
Page 9, Col. 4 
Foreign Exchange Rate. 
Page 9, Col. 4 
See “Railroads.” 


Books-Publications 


Publications *issued by the United 
States Government. 


Page 14, Col. 5 


Census Data 


Census for 1925 shows marriages on 
decrease in Illinois. 
Page 7, Col. 7 


Civil Service 


Civil Service Commission reports that 
positions open in Federal service will 
soon be filled by examination. 


Page 14, Col. 4 
Coal 


Stocks of bituminous coal and an- 
thracite reported about normal despite 
increased exports. 

Page 1, Col. 1 


Commerce-Trade 


Department of Commerce issues sum- 
mary of exports and imports for 1925 
as compared with 1923 and 1924. 

Page 8, Col. 7 

Agreement signed to assure inspec- 
tion of poultry ix New York City. 

Page™, Col. 4 

Department of Commerce reports rise 
An exports of grains during week end- 
ing November 6 compared with week 
previous. 


/ 
4 


Page 16, Col. 2 
See “Automotive Industry.” “Fur- 
niture,” “Manufacturers.” 


Congress 


Chairman Madden, of House Com- 
nittee on Appropriatiops, opposes any 
yutlay for national defense beyond five- 
year program adopted at last Congress. 

Page 1, Col. 7 

Representative Treadway tells Pres- 
ident Coolidge he will ask House Ways 
and Means Committee to recommend 
10 to 12 per\cent rebate on 1925 taxes. 

Page 1, Col. 7 


Copyrights 


~ See “Education.” 


Cor porations 


See “Taxation.” 


Cotton 


Department of Agriculture reports 
indicated yield of cotton as of Novem- 
ber 1 exceeds October forecast by 464,- 
900 bales. 


Page 1, Col. 4 
Court Decisions 


District Court holds actions do not 
survive death for personal injuries, aris- 
ing out of business relations, nor for 
attorney’s fees expended to prosecute 
action, or in defense from criminal 
charges falsely made by defendants. 

Page 13, Col. 1 

District Court holds that registered 


WASHINGTON, 


TUESDAY, 


NOVEMBER 9, 1926. 





Forecast For Cotton 
Largest In History 


Estimate As of Nov. 1 Exceeds 
That of October By 
464,000 Bales. 


The Crop Reporting Board of the De- 
partment of Agriculture estimated on 
November 8 an indicated total produc- 
tion of cotton of 17,918,000 bales of 500 
pounds gross weight ginned and to be 
ginned. 

The figures announced on November 8, 
based upon the condition as of Novem- 
ber 1, are 464,006 bales in excess of the 
estimate of October 18 and forecasts the 
largest cotton production in the history 
of the country. 

Regarding foreign cotton crop, pros- 
pects, the Department states that latest 
information up to November 8 gives 
conditions in India as being fair to good. 
A second crop estimate for this season 
places the crop of Egypt at 1,417,000 
bales of 478 pounds, a slight decrease 
from last season,. Average crops are es- 


[Continued on Page 4, Column 5.] 


Investigation Is Ordered 
In Case of Stock Buyer 


——————— ¢ 

The Packers and Stockyards Admin- 
istration has just made public an order 
signed by Acting Secretary of Agricul- 
ture R. W. Dunlap, providing for an in- 
vestigation. in the case of Henry Nangle, 
a commission buyer of livestock at the 
Kansas City Stockyards. 

The order alleges that the concern has 
failed to post proper bond as provided in 
the Packers and Stockyards Act, and that 
he “has violated and is violating the pro- 
visions of Title III of the Packers and 
Stockyards Act, 1921, by charging and 
demanding greater, or less, or different 
compensation for stockyard services ren- 
dered by him as a market agency than the 
rates and charges specified in the sched- 
ule he has filed. 

The full text of the order will be 
published in the issuc of November 

10. 


still makes home subject*™to the same 
rule as distillers, and that search of 
dwelling under Internal Revenue law 
may be defined the same as under the 
Frohtbition Act. 
Page 11, Col. 
District Court holds patent on im- 
provement in disk wheels for automo- 
biles valid anti infringed by device 
which differs only in degree of result 
produced. 
Page 11, Col. 1 
District Court holds that evidence 
must be adduced of a stronger nature 
shan to support mere suspicion of di- 
version before alcohol permit will be 
revoked. 
Page 10, Col. 5 
District Court holds business docu- 
ment whose meaning is questioned 
must be anes from its own point 
of view. 
‘ Page 11, Col. 1 
District Court rules plaintiff is not 
required to plead evidence and over- 
rules motion of defendant to strike out. 
Page 10, Col. 7 
District Court holds that litigant 
has inherent right of having law de- 
termined by presiding judge. 
Page 12, Col. 1 
District Court upholds injunction to 
protect land from being entered by 
muskrat trappers. 
Page 10, Col. 1 
Disirict Court upholds motion to per- 
petuate testimony with notice of action 
pending. 
Page 13, Col. 4 
Circuit Court of Appeals holds ques- 
tion concerning former conyiction asked 
for the purpose of discrediting witness 
on cross-examination, is in error and 
new trial may be allowed. 
Page 10, Col. 4 


Cireuit Court of Appeal holds that 
indictment in eastern division of judi- 
cial district for crime committed in 
western division is valid where grand 
jury is impanelled for entire district. 

Page 10, Col. 2 

Circuit Court of Appeals holds that 
transfer of stock on books without de- 
livery of certificates, does not complete 
transaction. 

Page-12, Col. 

C:reuit Court of Appeals holds Sas 
lien filed for materials and laboMis not 
voided by previous bankruptcy proceed- 
ings. 

Page 13, Col. 2 

Court of Appeals of District of Co- 
lumbia. upholds ruling wherg ancillary 
administrator converted funds and paid 
‘self as domicilary administrator, hold- 
ing conversion accrued after assets in 
questio.: came in latter capacity. 

Page 18, Col. 5 

Court of Appeals of the District of 
Columbia holds buyer can recoup in 
paying for defective goods, and need 
not repudiate purchasing contract. 

Page 6, Col. 5 

See “Customs.” 


Customs 


Meshisice Department rules that bits 


and bridles permanently sewed to- 


Hearings Begun 
In Suit Involving 


Chicago Canal 


Charles Evans Hughes Sits as 
Special Master in Case ~ 
of Wisconsin Against 
Illinois. 


Charles Evans Hughes, sitting as Spe- 
cial Master for the Supreme Court of the 
Unjted States, heard the opening state- 
ments of counsel in the case of the State 
of Wisconsin v. the State of Illinois, No- 
vember 8, 1926, in the auditorium of the 
United States Chamber of Commerce 
Building, in Washington, D. C. 

The case involves the right of the Chi- 
cago Drainage District to divert the 
waters of Lake Michigan through the 
Chicago Drainage Canal into the Mis- 
sissippi River, causing thereby a lower- 
ing of the level of Lake Michigan. 

Alignment of States. 

Aligned with Wisconsin in the suit are 
the States of Minnesota, Wisconsin, In- 
diana, Ohio, Pennsylvania and New York. 
The States of Missouri, Kentucky, Ten- 
nessee, Louisiana, Arkansas and Missis- 
sippi support the cause of Illinois. 

Among counsel for Wisconsin appeared 
Newton D. Baker, A. B. Dougherty, H. L. 
Ekern, J. J. Jackson, Clare Retan, 
Thomas J. Green and Daniel Kirby. 
Counsel for Illinois were C. E. Deets, H. 
S. Johnston, James M. Beck, Edmond 
Edcock, George F. Barrett, L. J. Behn 
and the attorneys general of the various 
States. ; 
«~The Canadian Government, though 
barred from participation in the suit, 
had a representative at the hearing. The 
Dominion has expressed an interest in 
the decision. 

Statement for Complainants. 

Newton D. Baker made the entire 
opening statement for the complainants, 
in which he stressed the damage to ship- 
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_ Index-Summary_of All-News Contained in. Today’s Issue 


gether should be treated as entireties 
and so assessed. 
Page 7, Col. 7 
Customs Court overrules importer in 
protest on silk-covered hats. 
Page 7, Col. 7 


“| District of Columbia 


Report on St. Elizabeths Hospital for 
Insane to be submitt€@ about Decem- 
ber 1 by investigators to Secretary of 
Interior. 

Page 1, Col. 6 


Economic Problems 


Continuation of part of annual re- 
port of Secretary Hoover telling of 
zampaign by Department of Commerce 
to eliminate waste. ‘ 
Page 8, Col. 3 


Education 


Surgeon General Hugh S. Cumming, 
of the Public Health Service, describes 
the work of the Pan American Sanitary 
Bureau, of which he is the director. 

Page 16, Col. 3 

Library of Congress tells of compli- 
cations met in gathering data on com- 
positions of Edward Mac Dowell, as a 
result of change in copyright laws. 

Page 2, Col. 1 

Commissioner of Education reviews 
development of public school in address 
on history of education in America. 

Page 1, Col. 2 

See “Labor.” 


Electrical Industry 


War Department to open bids De- 
cember 9 on Diesel engine electric gen- 
erating set. 


Foodstuff s 


Department of Agriculture reports 
larger crop of Thanksgiving turkeys 
than in 1925. 


Page 5, Col. 4 


Page 4, Col. 5 

Ice cream is growing in popularity 
in Shanghai, China. 

9 


Page 2, Col. 2 


See “Agriculture.” 


Foreign Affairs 


Mexican decree provides for drop in 
silver taxes if price of metal falls below 
57 cents per ounce. 

Page i, Col. 2 

Summary of legislation enacted at 
last session of Australian parliament. 

Page 3, Col. 5 

See “Government Survey.” 


Furniture 


All but 15 per cent of exports of 
wood oil from Hankow, China, are 
shipped to the United States. 

Page 8, Col. 7 


Game and Fish 


Bureau of Fisheries survey shows 
Texas reefs produce large quantities 
of oysters. 


Page 8, Col. 7 


See “Court Decisions.” 


Gov’t Personnel 
Miss Agnes Hanna named to head 
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Accord With China 
Held Valid Until 1934 


Commercial Treaty Said to Con- 
tain No Provision For 
Denunciation. 


The Department of State stated orally 
November 8 that there existed no provi- 
sion for the denunciation of the Treaty 
as to Commerce with China, ratified Jan- 
uary 13, 1904, by which the United States 
.secures extraterritorial and 

ivileges. 

Prat ‘the same time it was stated that 
the United States is taking no cognizance 
of the notification which China has issued 
to Belgium denouncing the Chino-Belgian 
Treaty of 1865. 

The position of Belgium’s treaty rights 
is. not considered to affect the United 
States, it was stated. 

The treaty of January 13, 1904, be- 
tween China and the United States, which 
was made available at the Department of 
State, contains an article whereby revi- 
sion of the treaty is possible on demand 
by either party at the end of 10-year in- 
tervals. The treaty does not, however, 
contain any provision for denunciation, 


[Continued on Page 3, Column 2.] 


Report to Be Submitted 
on St. Elizabeths Hospital 


Dr. Hubert Work, Secretary of the 
Interior, stated orally November 8, that 
the report of the special committee of 
five superintendents of hospitals for the 
insane, appointed by him to make an in- 
quiry into conditions at St. Elizabeth’s 
Hospital for the Insane in Washington, 
D. C., probably would be submitted about 
December 1. 

Secretary Work said that this report, 
would be in the nature of © “working” 
report. He was not sure that it would 
be made public. he 

Secretary Work, in appointing | the 
committee, suggested that the inquiry 
should be directed along lines to ascertain 
the whole truth about St. Elizabeths Hos- 
pital as a mental nospital and its ef- 
ficiency in dealing with mental diseases. 


Social Service Division of Children’s 


Bureau, Department of Labor. 
. Page 2, Col. 


Daily decisions of the General ph. 


counting Office. . 


s 


Page 14, Col. 
Orders issued to the personnel of the 


War Department. 
" Page 14, Col. 5 


Orders issued to the personnel of the 


Navy Department. 
- » Page 14, Col. 5 


Orders issued to the personnel of the 


Marine Corps. 
Page 14, Col. 7 


Staff changes by the Department of 
State. 
Page 3, Col. 1 


Gov't Survey 


Surgeon General Hugh S. Cumming, 
of the Public Health Service, describes 
the work of the Pan American Sanitary 

Bureau, of which he is the director. 
Page 16, Col. 3 


Home Economics 

Department of Agriculture reports 
larger crop of Thanksgiving turkeys 
than in 1925. 





Page 4, Col. 5 
Immigration 


Development and Immigration Com- 
mission created in Australia to direct 
and regulate absorption of immigra- 
tion to industrial advantage of Island. 

Page 3, Col. 1 


Inland Waterways 


Charles E. Hughes, as special master 
for the Supreme Court, sits at hearing 
in case of Wisconsin against Illinois in 
the issue of diversion of waters of Lake 
Michigan through the Chicago Drainage 


Canal. 
Page 1, Col. 5 


Carnegie Steel Company given per- 
mission to build ice breakers in Ohio 


River. 
Page 5, Col. 7 


Insurance 


‘Veterans’ Bureau interprets Section 
305 of act fixing insurance compensa- 


tion. 
Page 14, Col. 4 


International Law 


Department of State says commercial 
veaty with China is valid until 1934 
inless revised by consent of both na- 
* ions. 

Page 1, Col. 6 


Iron and Steel 


Recently formed Continental Steel 
Entente votes annual output of. 29,- 
287,000 tons. 

Page 1, Col. 1 
Judiciary 

Royal Baking Powder asks Supreme 
Court of the District of Columbia to 
refuse Federal Trade Commission peti- 


tion for dismissal of writ of certiorari. 
Page 15, Col. 1 


[CONTINUED ON PAGE THREE.] 
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Exchanges Told 
They Must Stop 
Frauds in Stock 


’ 


| Charles S. Dewey Says Faith 


of Public in Investments 


Depends on Reform 
From Within 


Cooperation Sought 
With Various States 


Declares’ Gullibiliy of Victims 
Shows Need of Federal 
Statute to Guard 

Interests. 


A 


Stock exchanges of the country must 
assume a responsibility and take sum- 
mary steps towards curbing the sale of 


| fraudulent or “blue sky” stocks if the ad- 


vantage in educating the American public 
to investment is not to be lost through 
spread of the “blue sky” paper, accord- 
ing to Charles S. Dewey, Assistant Secre- 
tary of the Treasury. 


In an address (the full text of which 
is printed below) before the first annual 
convention of the Associated Stock Ex- 
changes in St. Louis, November 8, Mr. 
Dewey declared much of the faith in 
good securities, built up during the Gov- 
ernment’s war-time campaign for the sale 
of Federal bonds, already had been de- 
stroyed “by the smooth-tongued, oily- 
mouthed salesmen of worthless stocks.” 

Urges Cooperation. 

He told the exchange members that, in 
the absence of a Federal statute, it was 
their duty to join with those States that 
are making an effort to curb the sale of 
“blue sky” stocks and insisted that such 
a policy would bring returns to them by 
development of'a great, nation-wide in- 
vestment buying public. 

Mr. Dewéy read-the preamble of the 
constitution of the Associated Stock Ex 
changes and observed that the members 
were committed to a course of opposition 
to the sale of “blue sky” stocks. 

The full text of Mr. Dewey’s address 
follows: 

Two outstanding characteristics of the 
American people are their superabun- 
dance of curiosity and their venturesome 
spirit. These two qualities have had no 


[Continued on Page 9, Column 2.] 


Mr. Madden Opposes | 
Bigger Aviation Fund 


Declares Five-Year Program of 
Recent Congress Enough 
to Meet All Needs. 


Representative Martin Madden (Rep.), 
of Chicago, Chairman of the House Com- 
mittee on Appropriations, declared orally, 
on November 8, that he considered the 
five-year building program authorized 
by the recent session of Congress “en- 
tirely, adequate to meet all the best in- 
terests of national defense, and no new 
appropriations should be made beyond 
it.’ Mr. Madden made the -statement 
following a conference with President 
Coolidge, at the White House. 

Attention was called by Mr. Madden 
to the fact that, during the war, $1,900,- 
000 was expended on aviation out of the 
Federal treasury, and that since the war, 
expenditures have been at the rate of 
$90,000,000 a year. 

“If we have not got the best, it is be- 
cause we have not had the best in man- 
agement,” he said. 

Would Keep Down Taxes. 

“That is more than any other country 
in the world is spending. There is no 
one more interested in the preservation 
of an adequate national defense than I, 


[Continued on Page 16, Column 6.] 


Radio Station of — 
At Los Banos Wrecked 


The naval radio station at Los Banos, 
P. I., was put out of commission by a 
typhoon, November 5 and 6, according to 
report from Guam to the Department of 
the Navy. ; 

Los Banos, where the communcation 
officer of the Asiatic Station is located, 
is across the bay from Cavite, it was ex- 
plained orally. 

The full text of the announcement is 
as follows: 

The Navy Department is in receipt 
of a message from the naval station at 
Guam which states: 

“The communication officer of the 
Asiatic fleet reports by cable that the 
typhoon’ which passed over Los Bancos 
on the night of Novembe: bel 5 and 6 put 
all control lines-out of commission, dam- 
aged buildings slightly and uprooted 
trees. No injuries to personnel. 

“According to last report from Cavite, 
all antennae down.” 

The message from Guam stated that 
Guam would handle radio traffic of pa 
Asiatic fleet. 
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Education 


Laws on Copyright — 
Held Back Data on 
MacDowell’s Music 


Efforts to Protect Works Re- 
sulted in Variety of Edi- 
tions, Library of Con- 
gress Says. 


The contents of the collection of 
music in the Division oJ Music, 
Library of Congress, are described 
and the history of important items 
recounted in a series of articles pre- 
pared by Oscar G. T. Sonneck, Chief 
of the Division of Music. 

The present article deals with the 
works of Edward 1 cDowell. In the 
section printed in the issue of No- 
vember 6 Mr. Sonneck told of the 
difficulties met in obtaining data on 
the music of this composer, particu- 
larly as regarding “copyright and 
“revised” editions. The article con- 
tinues as follows: 


awe. 


group of composers who retain a 


fatherly interest in their compositions, | 


icati inently of 
even after publication. Eminently 
a self-critical mind, he would —. 
flaws in his published compositions an 
he would not rest until he had given 


them that finish of detail which is so | 


characteristic of his art at its best. 
This desire for improvement, 
mania for revision, 


this 


revisions, as a rule, remain 
the composer's hand-copies and do not 
reach the public. In the first place, 


comparatively few compositions sell well 


enough to warrant new editions, and in | 


the second place, publishers, unless 
moved by strong commercial reasons, 


dread the expense of printing revised | 


editions. Ordinarily they prefer simply 
to strike off a number of fresh copies 
from the old, unchanged plates, adding 
only a new title-page for more effective 
purposes of advertisement. 

Copyrights Considered. 

Perhaps the steadily growing popular- 
ity of MacDowell’s works in the smaller 
forms would have furnished a sufficient 
commercial incentive to his publishers 
to deviate from this rule, and to risk the 
expense of printing new editions with 
all those revisions and improvements 
which MacDowell’s maturing mind 
wished to embody in his earlier works. 
However, the same result was effected 
by considerations of a more practical 
nature. These were considerations of 
copyright. 

Until our copyright agreements with 
certain foreign governments went into 
effect on July 1, 1891, music by foreign 
composers published in foreign countries 
could not be protected in America by 
copyright. This provision of the law was 
clear, at least by inference. Neverthe- 


stood. Hence, if, for instance, as far 
back as 1846, Schumann’s “Viersig” Cla- 
vierstucke fur die Jugend,” published 


abroad, contains a “New York Southern | 
District” copyright-claim in the name of | 
Schuberth and Company of New York, | 


this claim is nothing more or less than a | tnctured locally. 


| Customs keep no separate count of im- | the likelih 


copyright curiosity, and quite naturally 
no entry will be found in the records of 
our Copyright Office. 

Entirely different was the situation 
with composers who were citizens of the 
United States. The law did not stipulate 
that their compositions must have been 
published in the United States in order 
to be amenable to a United States copy- 
right. If the composer was an Amer- 
ican citizen, his works could be copy- 
righted in our country, no matter where 
they were published, provided only that 
certain formalities of registration had 
been observed, and that the copyright 
was taken out, not in the name of the 
foreign publisher, but in the nam@ of the 
American composer or in the name of 
any other American citizen to whom the 
composer assigned the copyright. 


American compositions, it was entirely 
possible for the American composer him- 
self or an American publisher acting as 
his sopyright assignee to so do. 

If this liberality of copyright law, as 
in force before July 1, 1891, had been 
properly understood by all the different 
foreign publishers of MacDowell’s early 
works, there would have been no neces- 
sity later on for their spectacular rush to 
cover, and it would not be a fact to this 
day, that the MacDowell heirs would be 
powerless to prevent reprints by the 
wholesale of certain of his early works, 
simply because his European publishers 
did not avail themselves of MacDowell’s 
rights as an American citizen. 


Not Overlooked By All. 


Some of his publishers abroad, how- 
ever, realized their, as well as his, danger, 


and availed themselves of the new law’s | 


opportunities. This explains why they 
printed title-pages with date of United 


States Copyright-claims in the name of | 


G. Schirmer, of New York, below their 
own imprint. If MacDowell in his origi- 
nal marginal notes, mentioned in pre- 
vious article, says of his “Idyllen” Opus 
28 “Not Registered (nichteingetragen),” 
it is, nevertheless, a fact that the original 
edition bears Schirmer’s copyright-claim 


tered, that the “Vier Stucke” opus 24, 
were copyrighted in the same year, 
“Hamlet-Ophelia” opus 22, in 1885; and 
that a copyright-claim in MacDowell’s 
own name om on the title-page of 
the Pianoforte Solostimme of the Second 
Concerto, Opus 23 (1888) and of Opus 25, 
“Lancelot and Elaine” (1888) etcetera. 
Then came the far-reaching and in 
some respects totally different copyright 
law of 1891. At last it had become pos- 
sible for these Eurpeon publishers who 
had not availed themselves of their pre- 


} ond, an 


Edward MacDowell belonged to that 





in itself does not | 


usually help to complicate matters. Such | 
hidden in : : 
/One Concern Estimates 90 


| out the idea. 


| under 
| Practically every hotel, club, confection- 


| ceptibly. 





vious opportunities to protect their Mac- 
Dowell publications against possible re- 
print in the United States. 

New Matter Essential. 

Not the original editions, nor mere new 
issues from the old unchanged plates— 
that, too, remained impossible—but edi- 
tions with new matter of every and any 
description, be it on the music, in the 
text, in the interpretation-marks, or 
marks, or what not, in brief, revised edi- 
tions. 

Thus the exigencies of the copyright 
situation afforded an opportunity to 


| print copyrightable new editions (which 


presumably would have a preferential 
sale over the old editions), with the re- 
visions already contemplated by the com- 
poser. Not only this, but the very na- 
ture of the situation must have prompted 
the publishers to impress the advisa- 
bility of revisions of the more popular 


| pieces on MacDowell, in his interest, in 
| theirs, and in that of the public. 


The result was  threefold—first, a 
complication of the purely bibliographi- 
cal history of MacDowell’s music; sec- 
intensely interesting develop- 
ment and growth of his music, in itself; 
and third, the ever increasing puzzles to 
obtain and to unravel authentic data of 
his first editions, growing out of curious 


combinations of these two elements. 


The fourth installment of Mr. 
Sonneck’s essay, “MacDowell versus 
MacDowell,” will appear in the 
issue of November 10. 


Ice Cream Products 
Gain in Popularity 
In Shanghai, China 


Per Cent of Residents Soon 
Will Be Eating 
Confection. 


The Division of Foodstuffs of the De- 
partment of Commerce has just made 


public excerpts from a report submitted | 


by A. Viola Smith, Assistant Trade Com- 


| missioner at Shanghai, China, with refer- 
! ence to the importation of American ice 


cream to Shanghai. 

The text of the Department’s state- 
ment follows: 

Importation of ice cream into Shang- 
hai has had a checkered career. The idea 
of importing American ice cream into 
Shanghai originated with an energetic 
American specialty salesman who three 


| or four years ago suggested the possibili- 
| ties of such an enterprise and endeavored 
; to interest local business men in his pro- | 


posal to form a small company to test 
Like the majority -of in- 
ventor’s of new ideas, this man’s scheme 
was scoffed at_and nothing came of the 
project. 

American ice cream reached this port 


by Trans-Pacific liners in 1922 being sup- | 


plied by the stewards of these ships to 


local hotels and caterers for elite func- | 


| tions. 
less, it was not always properly under- | 


The first shipment to arrive on 
a commercial basis 
Shanghai 
shipment consisting of 10 gallons of 
quart bricks. 
Sales Receive Impetus. 
It is impossible to estimate the amount 





THE UNITED STATES DAILY: 


Public 
Schools 


Operation of Injury 
Compensation Law in 
States Is Reviewed 


Method of Handling Second 
Disability and Payments 
Are Studied by 
Board. 


the infury compensation laws in six 
States has been made public by the Civil- 


‘ian Rehabilitation Division of the Fed- 


eral Board of Vocational Education. The 
report of New York, Ohio, Wisconsin, 
Oregon, Massachusetts and Minnesota 


| follows in full text: 


One of the objections to the employ- 
ment of disabled men is based on the be- 
lief that they are more susceptible to 
accident hazards than others. It has been 
said that a man who has lost an arm, a 
leg, or an eye is more apt to suffer a sec- 
ond loss than the man who has never 
been injured. This concern is based prob- 
ably on the idea that the worker suffered 


| the first injury in part as a result of lack 


of dexterity. It may also have been felt 
that the consciousness of the worker of 
his imperfection and the resulting appre- 


| hension regarding his own safety might 





| dependents are left. 
;consin, the State fund is created by an 





cause him to suffer another injury. 

This disabled worker with a major dis- 
ability who is given employment and who 
suffers another major injury, which in- 
jury results in total disability, has been a 
problem for employers and compensation 


commissions. Compensation for total dis- 
| ability is greater, of course, than com- 


pensation for a major loss. It would be 
unfair to the worker to receive compen- 
sation only for the specific subsequent in- 


| jury which, with the first injury, results 


in total disability. It would likewise be 


| unfair to an employer to impose upon him 
| the payment of compensation for total 


disability resulting from a second injury, 
if the second injury of itself does not con- 
stitute a total disability. 

Since the problem of the reemploy- 


| ment of the man who has suffered a 


major loss is one involved in compensa- 
tion legislation, changes have been made 
in these laws in a number of States. 
The usual plan is to provide for a special 


| State fund, administered by the work- 


Information covering the operation of 
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Public. Health ~ 


Development of Public School in America 
Reviewed by Commissioner of Education 


Dr. John J. Tigert Presents Historical Sketch of Progress 
in United States in Address at Sesquicentennial. 
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manifested and such tremendous sums 
expended for common schools and insti- 
tutions of higher learning as here.” 

Dr, Tigert discussed the aid given the 
public school by religious and educa- 
tional groups. Among these, he men- 
tioned the churches, the Y. M. C. A,, 
the Knights of Columbus, the Parent- 
Teacher Association, and the public li- 
braries. 

“Education,” he said, “is the arm of 
democracy, the fountain of material 
wealth, and the keystone in the arch of 
moral and spiritual living.” 

Commissioner ‘Tigert’s address, en- 
titled “One Hundred and Fifty Years of 
Education in the United States,” follows 
in full text: 

I feel especially honored in being in- 
vited to address you on this occasion. It 
is most fitting that American Education 
Week in this State and city should be 
ushered in at an Exposition that marks 
in such a striking manner the industrial, 
civic and educational progress of the 
United States during the past 150 years, 

It is good to be in Philadelphia on this 
day, where the Liberty Bell rang out its 
paean of political freedom, where Benja- 
min Franklin, patriot, philosopher, pub- 
lisher, statesman, scientist, economist, 
protagonist of education, founder of the 


been 51 claimants for the socalled sec- 
ond injury compensation. That means 
an average of seven cases per year. Of 
the total number of cases, four died 
after having received a few payments, 
and one disappeared. There are in New 
York 3,700,000 workers eligible for com- 
pensation. With an average of seven 
cases per year, it can be assumed that 
there would be one person eligible for 
second injury compensation each year in 
every payroll group of 528,571 workers. 
Ohio—The Ohio compensation law was 
amended to provide for second injury 


| compensation in 1913, During the ten 


years in which the law has been opera- 
tive there have been 41 eligible cases for 
second injury compensation, or am aver- 


; age of four per year. The total number 


men’s_ compensation commission, out of | 


which the difference between the compen- 
sation for the second 
total 
paid. 


disability resulting therefrom is 
These “second injury” funds are 


$100, $150, or $500 (as in the case of 
New York), in all death cases where no 


assessment of $150 in each case of loss 
of, or total impairment of, a hand, arm, 
foot, leg, or eye. 
Experience is Gained. 
Inasmuch as the so-called second in- 
jury provisions have been operative 
from four to seven years it would seem 


: | that experience under them would have 
was brought into | 


during November, 1924, the | 


a bearing on the problem of the em- 
ployment of disabled persons, Records 
are available showing the number of per- 


| sons compensated out of these special 


| 


of ice cream imported or of that manv- | 


The Chinese Maritime 


ported ice cream, simply throwing it 
the “provisions” classification. 


ery store, as well as other catering estab- 


lishments manunfacture some ice cream | records also showing the total number 
The advertising method | 
| facture as well as to the cultivation of a 


| has given a decided impetus to local man- 


during the year. 


taste for this food amongst the commu- 


| nity generally. The Chinese inherent dis- 


like of cold foods and cold drinks has 


| within the past three years changed per- 
The first spell of hot weather | 
| brings out a bevy of street hucksters who 


| 


i 
| 
| 
| 


funds. It is unfortunate that the records 
do not show how many persons who have 
suffered a major loss are reemployed. 
If records of this kind were available, 
ood of such persons suffering 
second injuries could be shown, Records 
in six States show the number of per- 
sons whose second or subsequent injury 
resulted in total disability. There are 


of persons eligible for compensation in 
each of these States. These records have 
substantial value in the consideration of 


| this problem, as it is probably true that 


|more liberal attitude 


aim to dispense to the native population | 


a varied assortment of “pink” lemonades. 
Local confectionery shops have found 
an increasing demand on the part of the 


| higher class Chinese for cold drinks and 

Therefore, while it was impossible for | 
a foreign publisher to claim a United | 
States copyright on his publications of | 


One local manufacturer of 
optimistically states 


ice cream. 
ice cream 


| the 


| are 
that | 


within the next few years 90 per cent | 


| of the Chinese population of Shanghai 
| will be eating 


ice cream. 
may be discounted to a certain degree, 
the consumption of ice cream by the 
Chinese who are in a position to afford 


this food luxury, will undoubtedly in- | 
crease materially. It is doubted whether | 


the sale of imported ice creams will in- 
crease to any appreciable extent. except 
perhaps insofar as the local consump- 
tion by the foreign community (30,000) 
is concerned, foreigners being particu- 


| lary concerned with the purity of the 


product from a health consideration. 
American Cream Popular. 
A representative of Foo Loo Zoo, Ltd., 
stated that they had brough in approxi- 


| mately 80,000 bricks of a certain manu- 


facturer’s ice cream this year. Another 
ice cream, made by an American com- 
pany, is not now strictly speaking an 
“imported ice cream,” as the manufac- 
tured product is not being brought in at 
the present time. The plant in Shanghai 
import their ‘‘ice cream mix,’’ and are 
at present equipped to manufacture 
therefrom 100 gallons a day. 

A large bakery and confectionery con- 
cern are importing from America 


| “Frozen cream” which they use to bolster 
| up the cream secured from local dairies 


= : | in order that their ice cre: ‘hich is 
of 1887, that this work was duly regis- | y oe tee eennen “waeee ss 


locally manufactured may be brought up 
to a better consistency. 

The annual report of the Shanghai Mu- 
nicipal Council for 1925 states that dur- 
ing the year only 50 places were licensed 
for making ice cream as against 70 in 
the year 1924. A number of these places, 
having unsatisfactory records in previous 
years, were not allowed to reopen in 
1925, 

_ The Public Health Department of the 
Shanghai Municipal Council are particu- 
larly strict in their licensing conditions 
for the manufacture of ice cream. They 





in States where second injury provisions 
are part of the compensation laws a 
is found among 
employers toward the employment of per- 
sons who have suffered major losses. 
New York—The second injury provis- 
ion of the New York State Compensa- 
tion law became operative in 1917. In 
seven years following there have 


not concerned with the nutritious 
content of the product from a food value, 
but with the bacterial content, This for 


: | the reason that the contaminati f 
While this | ination of a 


food product in Shanghai by organisms 
of the coli group indicates a high degree 
of potential danger. 

Imported ice cream into Shanghai is 
the same ice cream as is manufactured 
for domestic consumption in America. 
It is shipped into this port without any 
variation as to mix. Some products 
are packed in a case at the plant, the 
case measuring about 42 inches long, 
16 inches high and 20 inches wide, which 
conveniently holds 200 quart bricks, 
weighing 300 pounds, equivalent to 50 
gallons of ice creath to the case, This’ 
size has been adopted as being a con- 
venient size to handle. Frozen bars are 
packed 175,000 bars to a case, These 
cases are packed in a cold room; placed 
on a truck and immediately despatched 
to the steamship pier where they are put 
on board ina cold storage temperature 
ranging from 0 to 5 degrees F, Some 
liners dock at the Robert Dollar Wharf 
about five miles above Shanghai. 
Freight is discharged therefrom onto 
lighters. 

Special Containers, 

In cold weather the regular lighter- 
age service is used. During hot weather 
the ice cream people have been holding 
their shipments on board until carly eve- 
ning, when the weather was cooler, then 
placing the consignments on q regular 
lighter and taking it down to the Nip- 
pon Yusen Kaisha Wharf, five miles dis- 
tant, from where it is trucked about one 
and one-half blocks into a cold storage 
plant, where it is held until taken to 
distributing points. For retail distri- 
bution from local retail stores to the 
consumer a small zine container with a 
capacity of a one-quart brick is used. 
These cold containers will keep the cream 
in fair condition for approximately one 
hour. 


injury and the | 


| created in the States by assessments of | 


In one State, Wis- | 


of employed persons in the State of 
Ohio eligible for compensation is 1,288,- 
600. With an average of four cases per 
year, it can be assumed that there would 
be one person eligible for second injury 
compensation each year inevery pay roll 
group of 322,150 workers. 


Nine Cases in Wisconsin. 

Wisconsin—Inm Wisconsin there have 
been nine cases eligible for second injury 
compensation since the enactment of the 
leigislation in 1919. This would mean 
an average of less than two cases each 
year, There are in Wisconsin 500,000 
employed persons eligible for compensa- 
tion. With an ‘average of two cases 
per year, it can be assumed that there 
would be one person eligible for second 
injury compensation each year in every 
pay roll group of 250,000 workers. 

Oregon—In Oregon there were six 
cases eligible for second injury compen- 
sation during the last fiscal year. In that 
State there are 75,000¢employed persons 
eligible for compensation. With an ay- 
erage of six cases per year, it can be 
assumed that there would be one person 
eligible for second injury compensation 
in every pay roll group of 1,973,000 

Massachusetts —— In Masachusetts the 
compensation act was amended in 1919 
to provide for second injury compensa- 
tion, During the six years in which this 
provision has been operative six per- 
sons have been eligible for the compen- 
sation, which would mean an average of 
one per year. There are 1,970,000 em- 
ployed persons eligible for compensation 
in Massachusetts. In the State of Massa- 
chusetts the total amount paid out over 
the six-year period for this type of com- 
pesation amounts to $7,489. With an 
average On One case per year, it can be 
assumed that there would be one person 


| eligible for second injury compensation 


; compensation. 
| afew payments were made. 








in every pay 
workers. 
Seven Cases in Minnesota. 


Minnesota—T he Minnesota Compen- 
sation Act was amended in July, 1919, 


rool group of 1,973,000 


| In the six and a half years during which 


this amendment has been operative there 
were seven claimants for second injury 
One of them died after 
There have 
been an average of one case per year 
since 1919. There are in the State 300, 


| 000 employed persons eligible for com- 


pensation. With an average of one case 
per year, it cam be assumed that there 


| would be one person eligible for second 
; Injury compensation in every pay roll 


group of 300,000. 
In the six States listed above there is 


| represented a pay roll group eligible for 


compensation equal to 7,833,900 work- 
ers. During the last fiscal year there 
were a total of twenty-one persons who 
received a second injury resulting in 
total disability which entitled them to 
compensation under the so-called second 
injury compensation provisions. With 
twenty-one cases per year there would 
be one person eligible for second injury 
compensation im every pay roll group 
of 372,090 workers represented in the 
employed groups eligible for compensa- 
tion in the six States. 

The above records are the result of 
experience in second injury compensa- 
tion ranging from three to seven years 
in six States. Although limited, the 
records tend to show that in States 
where special funds have been created 
to compensate for so-called second in- 
juries, the added cost of insurance for 
them would be immaterial; also the rec- 
ords ought to draw the attention of em- 
ployers and workers in States having 
no second injury funds to the practica- 
bility of providing for such funds. In 
so far as this problem influences nega- 
tively an employment policy in industry, 
it would seem that the above records 
would justify the consideration of an 
amendment to such policy. 











University of Pennsylvania, spiritual 
father of a number of other institutions 
of higher learning and the Philadelphia 
manual training schools, marched down 
Market Street with a loaf of bread under 


his arrm into the corridor of immortal 
fame, 


The subject assigned me on _ this 
auspicious occasion is “One Hundred and 
Fifty Years of Educational Progress in 
the United States.” Vast changes, 
epochal im character, have taken place in 
this country since the memorable year 
when the Declaration of Independence 
was sigmed in the old State House in 
Philadelphia. 

When the Revolutionary War broke 
out there were about three million people 
in the English colonies, scattered along 
the coast from Maine to Georgia. The 
Great West was an all but unknown 
quantity. Today we inhabit a continent 
which stretches from the Atlantic to 
the Pacific and which, with our insular 
possessioms, supports a population esti- 
mated at 125,624,278. 


Since its inception this republic of ours 
has witnessed a marvelous progress in 
mechanical inventions; science has de- 
veloped in a way undreamed of by our 
forefathers; social, economic, and polit- 
ical life has advanced mightily; great 
cities, humming with industry, and teem- 


ing with people, dot the land from coast 
to coast. 


But our task is to trace the cultural 
development which, in a measure, ‘has 
paralleled our material welfare—a devel- 
opment which, in some ways, has been 
less apparent, less rapid, and less easily 
perceived than our material culture, but 
which has been none the less remarkable, 

The hardy settlers and adventurers 
who sought the shores of the New World 
in the seventeenth and eighteenth cen- 
turies brought with them the social, polit- 
ical and religious traditions of the coun- 
tries of their birth, and, to a greater or 
lesser extent, sought to establish them 
in America. 

In the course of civilization, education 
at different times has been the handi- 
work of the State, the church, and the 
home. In modern Europe it arose 
largely under the domination and guid- 
ance of the church. The past history 
of education in the United States reveals 
largely the transformation of the school 
from a church to a State instrument. 

In New England the State very early 
assumed a definite responsibility and to 
a large extent the support of the schools. 
Whereas in the Middle Colonies schools 
were maintained by the church, the 
Southern Colonies looked upon education 
as a family function. If one should seek 
the seed corn of public education in this 
country he will find it in the chapter of 
our Colonial history which relates to 
Massachusetts. 

In 1647 the General Court of the Mas- 
sachusetts Bay Colony made it obliga- 
tory upon every township of 50 house- 
holders to establish a school and provide 
a master, who should be paid either by 
the parents of the children he taught or 
by public tax, as the majority of the 
town Committee might prefer. Further- 
more, every town of 100 families or 
householders was requested under this 
law to establish a grammar school in 
— pupils might be prepared for col- 
ege. 

This act became the basis of the public 
school system of the Commonwealth of 
Massachusetts and the prototype of sim- 
ilar State systems throughout the United 
States. Connecticut, in 1650, enacted a 
law embodying the provision of the Mas- 


sachusetts law. 


In 1683, the Quaker colony of Pennsyl- 
vania passed a law that all children 
should be taught “so that they may be 
able to read the Scriptures and to write 
by the time they attain to 12 years of 
age; and that then they be taught some 
useful trade or skill, that the poor may 
work to live; and the rich if they become 
poor may not want: Of which every 
county court shall take care.” 

The Colonly of Virginia, in 1619, be- 
gan to undertake the establishment of 
schools, but efforts in the direction was 
checked for a time by Indian wars. 

The Dutch colonists of New Nether- 
land had schools at an early late. New 
Amsterdam was the first Dutch settle- 
ment to establish a public school, in 1633, 
with Adam Roelantsen, as school master. 

When gthe Dutch colony came under 
English sovereignty and was known as 
New York, the English settlers, as Dr. 
Edwin E. Slosson says, in his “The Ameri- 
can Spirit of Education,” “practically 
ignored the Dutch establishment of 
public education and sent their own 
children to private schools or let them 
do without instruction—the custom not 
only in England itself but in the majority 
of the English colonies.” 

In 1702, however, the people of New 
York passed a law authorizing the pub- 
lic support of a school teacher in New 
York city to instruct “male children of 
such parents as are of French and Dutch 
extraction as well as of the English.” 

One cannot discuss primary schools in 
the colonial period without adverting to 
that primitive but picturesque institution 
known as the “dame school,” which per- 
sisted until the early part of the nine- 
teenth century, when it was gradually 
merged into the public school system. 

In this brief review of public educa- 
tion, I shall not attempt to discuss the 
evolution of higher institutions of learn- 
ing in the United States, although the 
subject is fraught with interest to all 
students. It would be exceedingly in- 
teresting to enlarge upon the subject of 
colonial education, which, as we have 
seen, was the basis of our modern edu- 
cation, but time forbids. 

As time progressed we see the gradual 
abandonment of English ideas of schools 
and methods of instruction and the build- 
ing up of a distinctively American sys- 
tem of free, tax-supported schools, secu- 
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lar in character, with the dominant idea 
of building an enlightened citizenry; the 
formation of character, and the democ- 
ratizing of education irt general, 

The war for independence interrupted 
educational activities in this country for 
the time being. Many schools fell into 
decay or were abandoned entirely. The 
Latin grammar schools and academies fre- 
quently closed their doors for lack of stu- 
dents, while the colleges were often de- 
serted. 

“The period of the Revolution and the 
period of reorganization which followed, 
up to the beginning of our national gov- 
ernment (1775-1789)” says Cubberley, in 
his “Public Education in the United 
States,” “were together a time of rapid 
decline in educational advantages and in- 
creasing illiteracy among the people.” 
The country was plunged in debt, com- 
merce was practically dead and the gov- 
ernment of the Confederation was inef- 
fective and helpless. 

The new Constitution of the Union 
made no mention of education. The es- 
tablishment of schools was left to the in- 
dividual States, a power implied in the 
tenth amendment to the Constitution, 
ratified in 1791. 

Yet, from the foundation of the Repub- 
lic, the Federal Government encouraged 
education in the several States and made 
provision for schools in its Territories. 
The Ordinance of 1785 respecting “the 
disposing of lands in the Western Terri- 
tory,’’ reserved section 16 of every town- 
ship for the maintenance of public 
schools. 

The Ordinance of 1787, “for the Gov- 
ernment of the Territory northwest of 
the river Ohio,” confirmed the foregoing 
ordinance, and declared “that religion, 
morality, and knowledge being necessary 
to good government and the happiness of 
mankind, schools and the means of educa- 
tion shall forever be encouraged.” Sub- 
sequent legislation for land-grant col- 
leges, agricultural experiment stations, 
extension and vocational education in- 
volved still further the principle of Fed- 
era laid to education. 

Although no mention of education is 
made in the Federal Constitution, the 
framers thereof, and other leading 
statesmen and publicists of the time were 
not oblivious to the need for general 
education in a republic such as ours. 

Washington, Jefferson, Franklin and 
Madison urged the education of the 
masses in no uncertain terms. They 
realized that illiteracy would prove the 
death blow to democracy. This enthu- 
siasm for popular education, on the part 
of the Fathers of the Republic, was to 
bear wonderful fruit. 

To be continued in the issue of 

November 10. 


Director for Social 


Service Is Appointed 


Miss Grace Abbott, chief of the Chil- 
dren’s Bureau, Department of Labor, an- 
nounced, on November 8, the appointment 
of Miss Agnes Hanna as the new director 
of the Social Service Division of the Bu- 
reau. Miss Hanna formerly was asso- 
ciate in prenatal and child hygiene in 
the Children’s Bureau. 

The Children’s Bureau issued the fol- 
lowing statement regarding Miss Hanna’s 
appointment: 

Miss Hanna, who was born in Temple- 
ton, Mass., has studied at Pratt Institute, 
Brooklyn; Columbia University, and the 
New York School of Philanthropy, and 
the University of Chicago. She has 
taught at Simmonds College, Boston; the 
University of Chicago, where she was in- 
structor and executive head of the Home 
Economics Department from 1912 to 
1919, and at Cornell University. In 1923 
she made a survey on nutrition work for 
the Children’s Bureau in nine States, and 
during the past year has been engaged in 
writing a report on rickets based upon 
physical examination of 1,400 children in 
Washington, D. C. 

The Social Service Division, of which 
Miss Hanna is head, is charged with the 


Food 


Federal Exposition 
Of Meats to Be Made 
At Livestock Show 


Display Planned by Depart- 
ment of Agriculture to In- 
terest Housewife, Pro- 
ducer and Dealer. 


A meat exhibit prepared by the De- 
partment of Agriculture will be one of 
the features of€he American Royal Live- 
stock Show at Kansas City, November 
13-20, it has been announced, by the De- 
partment. The booths of the exhibit 
have been planned, it was stated, with 
particular reference to familiarizing the 
consumer with grades and cuts of meat. 

The full text of the announcement fol- 
lows: 

Methods of handling sheep and cattle 
from “pen to platter” will be featured by 
the Department of Agriculture in its ex- 
hibit at the American Royal Livestock 
Show at Kansas City, November 13 to 
20. It is believed the exhibit will eclipse 
any shown there by the department in 
previous years. 


Sheep Industry. 

The several phases of the sheep in- 
dustry will be treated in five booths un- 
der the titles: “Two Methods of Feeding 
Lambs,” “The Market Measure of 
Lambs,” “Our Year-Round Lamb Sup- 
ply,” “Good Wool,” and “Lamb as You 
Like It.” 


The feature, “Lamb as You Like It,” 
should appeal to the city housewife as 
well as to her rural sister, for it offers 
material assistance in selecting the meat 
portion of the family dinner. Three 
tempting ways of using the choice cuts 
of lamb, and three equally appetizing 
dishes prepared from less expensive cuts 
are illustrated by models. Directions 
for preparing and cooking these cuts are 
given on panels directly behind this dis- 
play. 

As an aid to the cattleman in his feed- 
ing and marketing problems, and to the 
housewife in using cuts of beef, there is 
a very comprehensive exhibit shown in 
two booths called, “Steer Feeders— 
Watch the Market” and “Beef—at the 
Market—in the Kitchen.” The former 
booth consists of a series of charts show- 
ing graphically the average fluctuation 
in yearly prices of various grades of 
steers on the Chicago market. The lat- 
ter booth shows wax models of choice 
and common beef cuts. 


Display For Housewife. 

It is essential, says the department, 
that the one who does the marketing for 
the family table should become familiar 
with all grades and cuts of meat offered 
for sale on the retail block, not only 
from an economic standpoint, but from 
the angle of palatability and nutritiona 
value as well. Both the producer and thé 
consumer will be helped by a carefu 
study of this exhibit. 

Further information on all phases of 
the sheep and cattle industry and the 
utilization of the various cuts of meat 
can be had at the publications and infor- 
mation booth, where a department rep- 
resentative will receive all visitors and 
distribute suitable publications. 


work of investigatinfi cause and methods 
of prevention of child dependency and 
delinquency. The Social Service Division 
is one of the six major divisions of the 
Bureau, the others being the Maternal 
and Infant Hygiene Division, the Child 
Hygiene Division, the Industrial Division, 
and the Editorial and Statistical Divi- 
sions. 


Che Hnited States Daily 


Title Registered U. S. Patent Office. 
Established March 4, 1926. 


Published every day in the year except Sundays and Government holidays by 


The United States Daily Publishing 


Corporation, 


at Twenty-second and M 


Streets N. W., Washington, D.C. Telephone: West 2880. 


Davin LAWRENCE 
President 


Jay JEroME WILLIAMS JouHN 


Publisher 


C. G. MARSHALL 
Chief of News Staff 
Drew PEARSON 
News Research Director 


Eastern Office......-.....+. 
Western Office........--+. 
Pacific Coast Office. .-....++.. 


E. 
General Manager 


T. M. Ropiun 
Mail Circulation Director 


Rica VicTorR WHITLOCK 


Director of Advertising 


JaMEsS L, BRAY 
Treasurer 


F. R. BAUKHAGE 
Secretary 


seeseeeee+.- 52 Vanderbilt Avenue, New York, N. Y. 
-++++,-1817 London Guarantee Building, Chicago, 
++.+-..804 Bulletin Building, 
BONEN OMOO so as a 05 408d day peceetce.s sas 
Wibe Waser QUROR ..< oc esc ccisgeiccsvncss 


Til. 
San Francisco, Calif. 
.......19 Rue @’Antin, Paris, France 


.....+..8 Aoi-Cho, Aksaka, Tokyo, Japan 


SUBSCRIPTION RATES 
Delivered any place in the United States, 
To Canada, $17.50. To Foreign Countries, $20.00" 


Postage prepaid, for $15.00 a year; 


HE sole purpose of The United States Daily is to present a complete and 
comprehensive record of the daily activities of the Government of the United 
States in all its branches—Legislative, Mxrecutive and Judicial—without editorial 
opinion or comment of any kind, Believing that such a datiy newspaper would 
fill a distinct place in the life of the American people, the following men and 


awomen founded this publication: 


OweEN D. Youna 
Expwarp W. Bok 
Joun W. Weeks 
Miss Beus SHERWIN 
E. A. Dens 
Bernarp M. BARUCH 
Cuarence H. MACKAY 
Van S. Meriz-SmiItTH 
H. P. Wi.s0n 
Frank L. Potk 
JosePH 8, FRELINGHUYSEN 
Davm LAWRENCE 
Mrs. J. Borp—EN HARRIMAN 
F. Trupex Davison 
Mrs. LeRoy SPRINGS 
Joun W. Davis 
W. M. Ritter 
ALBERT SPRAGUE 
Victor WHITLOCK 
FREDeRIC W. ALLEN 


Ropert H. 


Mrs. Mepira, McCormick 
Roperr LANSING 

Apert D, LASKER 
Wittarp SAULSBURY 
Putuie H. GADSDEN 
Guorce F, Porrer 
JAMES ‘W. GRARD 

B. F. Yoakum 

Mary Roserts RIN#SHART 
Jutius RosBN WALD 

Miss ANNE MorcGan 
James D. PHELAN 

Mrs. ELMER SCHLESINGER 
PATCHIN 
Jay JEROME WILLIAMS 
WitumM B. Wi1Lson 
ALAN C, RINEHART 
SAMUEL INSULL 

Joun E, Rice 


Mrs. NorxMaN DE 


Orro H. Kaun 
Jesse H. Jonzs 
‘WALTER C. TEAGLE 
Simon GuGoENHEIM 
Mrs. CyHarves H. SABI 
BRECKENRIDGE LONG 
ELMER SCHLESINGER 
E. T. Merepitu 
C. Bascom SLEMP 
WAYNE JoHNSON 
E. F. Gourra 
Ira C. Copier 
Dr. STANLEY M. RINEHART 
CoLongL E. M. Hovsp 
Watrer J. Fauy 
JOHN Barrett 
RoBerT S, Brookincs 
JaMeEs L. Bray 
T. M. Ropiun 

HvucH GRANT Straus 
R. WuHiTexouse 





Ati STaATemMENTS HereIn Are GIVEN ON OFFICIAL AUTHORITY ONLY 
AND WITHOUT COMMENT BY THE UNITED States DAILy. 


Foreign Affairs 


Australia to Promote 
Immigration Under 
Plan of Regulation 


Absorbtion of Settlers to Be 
Directed by New Develop- 
ment and Migration 
Commsision, 


Australia has recently established a 
Development and Migration Commission 
which is charged with the duty of scien- 
tifically regulating immigration on the 
basis of the country’s ability to absorb 
fresh population. 

A description of the functions and 
make up of this new organization have 
recently been received by the Depart- 
ment of State among its Australian press 
reports. 

Heretofore Australia’s 
has been controlled by the 
States composing the Commonwealth, al- 
though, under the Empire Settlement 
Act, the British Government was ready to 
contribute toward passage money of im- 
grants, the. immigrant had to gain per- 
mission to enter Australia from the indi- 
widual Australian State where he wished 
to settle before he sailed. Of £3,000,000 
provided annually by the act, only one- 
sixth was used each year to aid oversea 
settlement. 


Coordination of Settlement. 

The new egmmission, as described in 
press reports, will attempt to coordinate 
migration for the whole of Australia. It 
will act as an advisory body, devoid of 
any executive functions. Its first duty 
has been outlined as a “stock taking of 
the national resources.” 

The commission will ascertain what 
industries Australia can or can not de- 
velop, and how many immigrants these 
industries can absorb. The commission 
will render opinions to the government, 
for instance, as to whether it is "wise to 
develop the electrical industry in Aus- 
tralia, or, on the other hand, to open 
Australian markets to imported electri- 
cal goods by lowering tariffs. 

The commission is also to be entrusted 
with recommendations for the allocation 
of the £34,000,000 loan agreement. This 
money is to be used by the individual 
States in development schemes which can 
absorb additional immigrants. 

Survey to Be Made. 

Premier Bruce has asked the new com- 
mission to make a survey of the coun- 
try and recommend how much money 
should be allocated to the . different 
States. The final decision as to alloca- 
tion rests with the Federal cabinet. 

No scheme which is vetoed by the com- 
mission can be carried into effect, it is 
explained. On the other hand, schemes 
recommended by the commission need not 
necessarily be approved by the cabinet. 

The chairman of the Development and 
Migration Commission is H. W. Gepp, 
former general manager of the Electro- 
lytic Zinc Company of Australasia, who 
has been given a salary of £5,000, which 
is stated to be the highest salary ever 
paid an official in commonwealth service. 
The commission will consist of four 
members, one of whom will be a mem- 
ber of the Labor Party. 

Prime Minister’s Views. 

Prime Minister Bruce, in introducing 
the statute for the Development and 
Migration Commissign before the Aus- 
tralian House of Representatives, said: 

Australia’s safety in the future is 
bound up with maintaining the Empire’s 
position in the world. The greatest 
factor therein is the distribution of the 
white population of the Empire, in 
which Australia can accompish more 
than any other part of it. i 

Australia is pleased at the bright 
prospects of Britain’s commercial, indus- 
trial, and financial future, because Brit- 
ain is the greatest, outlet for Australia’s 
production. If Britain is prosperous 
and has producing power, Australian 
products will be increased. 

Australia’s problems .can be solved by 
the migration to Australia of people of 
(our own race which will keep us a 
British community, a matter in which 
we take great pride, and ensure our 
freedom from the problems facing other 
countries. Australia is the greatest un- 
developed country of the world. 


immigration 
individual 


Responsible to World. 


It is inconceivable that the public con- 
science of the nations will tolerate a 
great uninhabited continent to be con- 
fined to a population of 6,000,000, when 
the resources of Australia, when brought 
to full development, would probably solve 
most of the economic problems confront- 
ing the world. 

We shall be called to the bar of the 
public opinion of the world and asked 
what we are doing with this great conti- 
nent. 

In a quarter of a century Australia in- 
creased here population by 2,000,000, the 
United States by 30,000,000, Canada by 
3,750,000, India by 20,000,000, China by 
41,000,000 and Japan by 13,000,000. Yet 
Australia has a greater power to absorb 
people than most nations. 

The number of people Australia can 
absorb is unlimited. «As it develops it 
creates new industries. It cannot absorb 
people without development. 


Changes in Consular 
Service Are. Reported 


The Department of State announced 
November 8 the following changes in 
heads of American consular offices: 

Samuel G. Ebling should be addressed 
at Penang as American Vice Consul. 

Harold Playter should be addressed at 
Seville as American Consul. 

William J. Yerby should be addressed 
at Oporto as American Consuk 
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International 


Agreements 


Labor 


Index-Summary of Today's Issue 


See “Court Decisions,” “Customs,” 
“Supreme Court,” “Taxation.” 


Labor 


Bureau of Labor Statistics tells of 
survey of cooperative credit societies, 
and describes them as “poor man’s 
bank.” 

Page 3, Col. 7 

Operation of injury compensation law 
in six States reviewed by Federal Board 
foy Vocational Education. 

Page 2, Col. 3 


Manufacturers 


Production of paint during first six 
months of 1926 reported less than dur- 
ing last six months of 1925. Production 
of varnishes, japans and lacquers shows 
increase. 

Page 8, Col. 2 

Royal Baking Powder asks Supreme 
Court of the District of Columbia to 
refuse Federal Trade Commission peti- 
tion for dismissal of writ of certiorari. 

Page 15, Cel. 1 

Increase of 3.2 per cent in produc- 
tion of carbonated and cereal bever- 
ages reported for 1925. 

Page 8, Col. 1 

October shipments of locomotives 
show increase over September. 

Page 8, Col. 2 

Olive’ oil production estimated at 
about equal to 1925 output. 


aia Page 4, Col. Tt 
Milling 


Report made on grain stocks 
principal markets. 


in 
Page 4, Col. 4 
Mines and Minerals 


Silver importations by Bombay, India, 
for week amounted to 3,020,000 ounces. 
Page 9, Col. 7 


Municipal Gov't 


See ”Supreme Court.” 


National Defense 


Navy Department reports that No- 
vember 13 is earliest date possible for 
beginning of naval airplane flight to 
Panama. 

Page 5, Col. 2 

Chairman Madden, of House Com- 
nittee on Appropriations, opposes any 
outlay for national defense beyond five- 
year program adopted at last Congress. 

; Page 1, Col. 7 

Rear Admiral Phillip Andrews ex- 
plains patriotic objective of drive for 
funds to rebuild frigate “Constitution.” 

Page 5, Col. 2 

War Department announces five 
branches of the service closed to ap- 
pointment. 

Page 5, Col. 4 

War Department reports 20 deaths 
out of 114,000 who attended military 
training camps last summer. 

Page 5, Col. 3 

Special watch devised for use of of- 
ficers operating meteorological stations 
and observation posts. 

Page 5, Col. 6 

Antiaircraft firing at Camp Aberdeen 
to be‘completed by 61st Coast Artillery. 
: ‘ Page 5, Col. 1 

Engineering status of war vessels is 
announced by Navy Department. 

Page 5, Col.'5 

Battleship New York is awarded 

small-arms trophy for third year. 
Page 5, Col. 6 

Naval radio station at Los Banos, 
P. I., wrecked by typhoon. 

Page 1, Col. 7 

See “Government Personnel.” ‘ 


Packers 


Investigation in case of Henry Nangle 
under Stockyards Act is provided in 
order signed by Acting Secretary of 
Agriculture. 

Page 1, Col. 4 

Department of Agriculture to make 
meat exhibit at Royal Livestock Show 
at Kansas City, November 13-20. 

Page 2, Col. 7 


Patents 


See “Court Decisions.” 


Postal Service 


New conversion rate announced of 
314 cents per franc on money orders 
for France. 

Page 14, Col. 3 

Enforcement of proposed order re- 


Accord With China 
Declared to Be Valid 


For Ten-Year Periods 


No Provisions Made for De- 
nunciation of Treaty, but 
Changes Are Possible 
by Consent. 


' [Continued From Page 1.] 
it was explained, and the treaty cannot 
be terminated without American consent. 


The Chinese Government, according to 
the terms of the treaty, may demand its 
revision at the end of the next 10-year 
period. This falls on January 18, 1934. 
However, a revision of the treaty may 
also be brought about, it was explained, 
by the mutual consent of the United 
States and China, as instanced by the 
fact that the United States agreed, upon 
the request of China, to.modify the cus- 
toms provisions of the treaty. 

~ Change Made in 1925. 

China made this request for a change 
in customs rates on June 24, 1925, and 
the United States, acting in accord with 
other nations, replied on September 4, 











[CoNTINUED From Paces ONE.] 


quiring undelivered mail to be stamped | 
with the reason. 
Page 14, Col. 7 
Three fourth class post offices discon- 
tinued in Oregon, Washington and West 
Virginia. 
‘ Page 14, Col. 4 
Acting postmasters named for Lake, 
Miss., and Tralee, W. Va. 
Page 14, Col. 7 
Dead letter sale nets the Govern- 
ment $4,677. : 
Page 14, Col. 1 
Announcement made of one delivery 
on Christmas morning. 
Page 14, Col. 1 
Fourteen changes reported in mail 
messenger service. 
Page 14, Col. 7 
Vacancies filled in eight fourth class 
offices. 
: Page 14, Col. 3 
Fourth-class office changes. 
Page 14, Col. 3 
Money order forms reported stolen. 


Page 14, Col. 3 
Prohibition 


See “Court Decisions.” 


Public Health 


Surgeon General Hugh S. Cumming, 
of the Public Health Service, describes 
the work of the Pan American Sanitary 
Bureau, of which he is tHe director. 

Page 16, Col. 3 

War Department reports 20 deaths 
out of 114,000 who attended military 
training camps last summer, 

Page 5, Col. 3 


Public Utilities 


Statistics showing the earnings and 
expenses of the American Telephone 
and Telegraph Company. 


Page 9, Col. 1 
Publishers 


See “Taxation.” 


Radio 


Department of Commerce reports 63 
radio stations established and 62 
changes in wave lengths between July 
1 and October 15. 

Page 5, Col. 5 

See “National Defense.” 


Railroads 


Date assigned for hearing on recap- 
turable excess income of St. Louis & 
O’Fallon Railway and Manufacturers 
Railway. 

Page 15, Col. 1 

Constinuation of report placing valu- 
ation on Nickel Plate Railroad as of 
June 30, 1918. 

Page 15, Col. 5 

Continuation of Philadelphia com- 
plaint against transfer charges as e€x- 
cessive. 

Page 15, Col. 2 

Des Moines claims city discriminated 
against in grain rates. 

Page 9, Col. 1 

Indian Creek Railway authorized to 


operate as interstate line. 
Page 9, Col. 1 


Summary of rate complaints filed 


with the I. C. C. > 
Page 15, Col. 7 


Reclamation 


Continuation of Department of In- 
terior report rejecting plea for exclu- 
sion of tract from Klamath Irrigation 
District unless construction charges are 


paid. 
Page 4, Col. 1 


Rubber 


Bureau of Standards reports on re- 
sults of tests to determine endurance 
of automobile tires. 


es - 
Shipping 
Shipping Board announces prospec- 
tive sale of 11 tankers. 


Page 5, Col. 7 


Page 8, Col. 6 


Lighthouse Service issues light list 
for fourteenth district. 
. Page 8, Col. 1 
Shipping Board approves loan of boat 
to New York State Nautical School. 
Page 8, Col. 1 


1925, that it would be glad to consider | 


such revisions. The Chinese Customs 
Conference, which sat during the past 
year, was held as a result. 

That part of Article XVII of the 
Treaty of 1904, which pertains to the 
duration of the/treaty, follows in full: 

“The present treaty shall remain in 
force for a period of 10 years beginning 
with the date of the exchange of rati- 
fications and until a revision is effected 
as hereinafter provided. 

“It is further agreed that either of 
the high contracting parties may de- 
mand that the tariff and the articles of 
this convention be revised at the end of 
10 years from the date of the exchange 
of ratifications thereof. If no revision 
is demanded before the end of the first 
10 years, then these articles in their 


present form shall remain in full force 
for a further period of 10 years, reck- 
oned from the end of the first term, and 
so on for successive periods of 10 years.” 

Article XLVI of the Chino-Belgian 
Treaty of 1865, which China has re- 
cently denounced, follows in full, -as 
made available at.the Department of 
State: 

“If in future the Government of His 
Majesty the King of the Belgians should 
consider it desirable to bring about mod- 
ifications of any of the clauses of the 
present treaty; he will be free to open 
negotiations to that end after the lapse 
of an interval of ten years dating from 
the exchange of ratifications, but six 


A 


Hydrographic office reports one bottle 
thrown into ocean to aid in charting 
currents floats 1,160 miles in two 
months, while another only floats 730 
miles in three years. 

Page 16, Col. 6 

Shipping Board rejects two bids for 
purchase of single vessels and consid- 
ars offers to charter United States lines. 

Page 16, Col. 7 


Sugar 
Statistics offered to show crop of 


sorgo seed smaller than in 1925. 
Page 4, Col. 4 


Supreme Court 


Charles E. Hughes, as special master 
for the Supreme Court, sits at hearing 
in case of Wisconsin against Illinois in 
the issue of diversion of waters of Lake 
Michigan through the Chicago Drainage 
Canal. 

Page 1, Col. 5 

Supreme Court of the United States 
has recessed until November 22, with 
criminal cases on call the day court re- 
convenes. 

Page 6, Col. 4 


Taxation 


General Counsel, Bureau of Internal 
Revenue, rules statute of limitations 
does not apply to suits to recover mon- 
eys wrongfully ‘obtained from Govern- 
ment, or wrongfully paid out by Treas- 
ury. 

Page 6, Col. 1 

Board of Tax Appeals holds where 
taxpayer kept books on calendar year 
basis and firm on fiscal year basis, he 
was not entitled to 25 per cent reduc- 
tion on partnership profits. 

Page 10, Col. 6 

Board of Tax Appeals holds that pay- 
ment by corporation to another corpor- 
ation organized to promote welfare 
work among employes of first corpora- 
tion is necessary expense of business. 

Page 7, Col. 5 

Board of Tax Appeals sustains Com- 
missioner in refusing allowance for 
amortization of machinery retained in 
use after restoring factory to pre-war 
basis. 

Page 7, Col. 4 

Representative Treadway tells Pres- 
ident Coolidge-he will ask House Ways 
and Means Committee to recommend 
10 to 12 per cent rebate on 1925 taxes. 
‘ Page 1, Col. 7 

Board of Tax Appeals holds that bur- 
den of proof of error shifts to taxpayer 
on readjustment of its return by com- 
missioner. 

Page 6, Col. 7 

Board of Tax Appeals holds that 
Commissioner has right to fix rate of 
depreciation on life of a building. 

Page 7, Col. 3 

Board of Tax Appeals fixes value of 
tangible assets of publishing firm for 
purpose of determining depreciation. 

Page 7, Col. 2 

Board of Tax Appeals rules that 
error in computation of invested capi- 
tal is insufficient to establish mistake. 

Page 7, Col. 1 

Board of Tax Appeals affirms finding 
on basis of past return of capital and 
part gain from future payments. 

Page 6, Col. 2 

Secretary Mellon proposes plan of 
tax refunds by giving credits on 1926 
income taxes. 

Page 1, Col. 1 

Board of Tax Appeals holds that good 
will is without actual cash value. 

Page 7, Col. 4 


Trade Practices 


Royal Baking Powder asks Supreme 
Court of the District of Columbia to 
refuse Federal Trade Commission rpti- 
tion for dismissal of writ of certiorari. 

Page 15, Col. 1 


Veterans 


Veterans’ Bureau interprets Section 
305 of act fixing insurance compensa- 


tion. 
Page 14, Col. 4 


W ater Power 


South Carolina Company asks Fed- 
eral Power Commission for license to 
develop 34,560 unit projeet on Savannah 
River. 

Page 9, Col. 7 


Senate Committee to Hear 
\ Isle of Pines Claimants 


Stnator Borah (Republican), of Idaho, 
chairman of the Senate Committee on 
Foreign Relations, has just announced 
that the subcommittee investigating 
claims of American residents of the 
Isle of Pines, Cuba, will hold a hear- 
ing shortly. Senator Borah’s statement 
follows: 

There has been no meeting of the sub- 
committee as yet regarding the Cuban 
situation. The subcommittee will hear 
Senator King (Democrat), of Utah, and 
others .who expressed a desire to be 
heard, and after the facts are presented 
the committee will determine as _ to 
whether they will advise the full com- 
mittee to proceed with the investigation. 

The matter has been postponed during 
thé summer, but when parties interested 
return we will take the matter up, and 
if the facts seem to warrant an investi- 
gation we will recommend that the com- 
mittee proceed with the investigation. 
months before the expiration of the ten 
years, he must officially make known to 
the Government of His Majesty the Em- 
peror of China, his intention to bring 
about the modifications, and in what 
they consist. In the absence of this 
official announcement, the treaty will 
remain in force without changes for a 
new term of Aen years, and this hence- 
forth from ten years to ten years.” 

The ratification of the Chiné-Belgian 
Treaty of 1965 were exchanged at 
Shanghai on October 27, 1865, 





Workers’ 


Savings 


(INDEX 
INDEX 


Immigration 


| Commonwealth to Aid Australian States 
With F und For Construction of'Good Roads Poor Man’s Bank’ in 


Tax on Imported Gasoline Imposed by Parliament as a 
Means to Raise Money for Building New Highways. 


The Parliament of Australia recently 
passed a Federal Aid Roads Bill under 
which the Commonwealth will contribute 
£2,000,000 a year for 10 years for road 
building, while the indivdual States con- 


tribute 15 shillings for every pound spent 
by the Commonwealth. \ 

The road-building project is described 
in summary proceedings of the last ses- 
sion of the Australian Parliament, taken 
from the Australian press and forwarded 
to the Department of State by the 
American Consulate General in Mel- 
bourne. 


Gasoline Taxed to Raise Funds. 


The revenue for the Federal Aid Roads 
Bill is to be raised by a tax of 2 pence 
(4 cents) per gallon on imported gaso- 
line. It was also proposed to incréase 
the duties on motor chassis, tires and 
parts; but widespread opposition caused 
the proposed increase to be stricken out 
by amendment. 

Another act of the Parliament which 
is described in the summary as im- 
portant, is the Crimes Act, directed 
against unlawful associations which aim 
at the overthrow of the Constitution 
of the established government. 

The term of service for judges of labor 
arbitration courts was also extended from 
a period of seven years to life. The 
Northern Australia Act, also passed, pro- 
vided for appointment of a commission 
of three members to develop and control 
North Australia, 

Parliament was in session from Janu- 
ary 13 to August 13 it was stated, and 
held 84 sessions of a total of 636 hours. 
Fifty-four measures passed both houses. 


Summary of Proceedings. 


The full text of the press summary, 
sent to the Department of State, is as 
follows: 

Although not actuajly a record, the 
number of bills put through in the Fed- 
eral session which ended yesterday was 
well above the average. In all, 54 meas- 
ures passed both houses, two of these 
being constitutional alteration bills which 
await a referendum before becoming 
law. The legislation included fiscal, in- 
dustrial, financial, constitutional and ad- 
ministrative measures of first impor- 
tance. 

From a national viewpoint, -perhaps 
the most significant act of Parliament 
which became law in the session—which 
began January 13, and comprised 84 sit- 
tings of a total of 636 hours—were the 
Crimes Act, the Commonwealth Concilia- 
tion and Arbitration Act, the Develop- 
ment and Migration Act, and the North- 
ern Australia Act. 

The first of these, the Crimes Act, was 
one of the most contentious measures 
introduced by the present administra- 
tion, and resulted directly from the man- 
date given at the last election. The 
measure was directed against unlawful 
associations, and declared unlawful any 
organization aiming at the overthrow of 
the Constitution or of established gov- 
ernment. 

It provided a penalty for being a mem- 
ber of such organization, and also for 
the offense of inciting to crime. A fea- 
ture of the law was the protection which 
it ensured to the essential public serv- 
ices of the Commonwealth in the event 
of industrial upheaval. ; 

Control of Labor Disputes. 

A second important measure, having 

its origin in the declared industrial policy 


SCORING 


upon which the ministry was returned, 
was the Commonwealth Conciliation and 
Arbitration Act, which provided for the 
amendment of the existing law by the 
repeal of the provision as to the Arbi- 
tration Court, consisting of president and 
deputy president, having a term of not 
more than seven years. 

The amending act substituted judges 
with life tenure and pension rights after 
15 years of service. One effect of this 
legislation will be that judges of the Ar- 
bitration Courts will be able to enforce 
awards, which hitherto has not been 
within the power of the president and 
the deputy president. 

The Northern Australia Act provided 
for the appointment of a commission of 
three members to develop and control 
Northern Australia. Under this legisla- 
tion Northern Australia is divided into 
two separate territories—the area north 
of the 20th parallel of south latitude, 
which will henceforth be known as North 
Australia; and the remainder which will 
be known as Central Australia. 

A Government resident will be ap- 
pointed to deal with matters in each ter- 
ritory which do not come within the 
scope of the commission. This commis- 
sion, consisting of Messrs. Horsburgh 
(chairman), Hobler, and Easton, has 
now been appointed. 

The Development and Migration Act 
appointed a commission of four to re- 
organize and coordinate the migration 
activities of the Commonwealth, and to 
take over the work of the development 
of Australia industrially and in other 
directions in order to absorb greater 
population. Three members of the com- 
mission have been appointed—Messrs. 
Gepp (chairman), Nathan, and Gunn— 
and the name of the fourth will shortly 
be announced. 


Tariff Duties Increased. 


Of the tariff measures which were 
agreed to, the Customs Tariff Act No. 1, 
passed early in the session, provided for 
enormous increases in Customs duties on 
many articles, but applied particularly to 
the textile industry. Increased iron and 
steel duties were added in the closing 
hours of the session; and, although they 
have not yet been ratified by both Houses 
of Parliament, come into operation im- 
mediately. 

In view of this fact it has been neces- 
sary to adjourn Parliament rather than 
prorogue it, as in the event of proroga- 
tion the measures would lapse. 

Customs Tariff Act No. 2 was that 
which increased by 2 d. a gallon the 
duties on imported petrol, and set aside 
the proceeds in a special trust fund for 
the provision of national Federal-aid 
roads. As originally proposed, the bill 
was intended to increase the duties on 
motor chassis, tires and parts also, but 
widespread opposition to the measure re- 
sulted in its amendment. 

This bill was bound up with the Fed- 
eral Road Aid Bill, which, although 
strongly opposed, eventually passed both 
Houses. This provided for the Common- 
wealth would MI-J..ihrT s..S,  dinu 
wealth entering into agreement with the 
States whereby Federal-aid roads would 
be constructed out of the fund to which 
the Commonwealth would contribute 
£2,000,000 a year for 10 years, the States 
providing 15 shillings for every pound 
spent by the Commonwealth. 

The States of New South Wales and 
South Australia have declined to enter 
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Credit Union Called 


Government Survey — 


Bureau of Labor Statistics | 
Says Organization Helps 
Workman fo Keep 
Self Respect. 


The credit union, or cooperative credit 
society, is a “poor man’s bank” which 
has become very successful in the United 
States and has shown great increase dur- 
ing the past five years, according to a 
statement of the Bureau of Labor Statis- 
tics, Department of Labor, in the No- 
vember Monthly Labor Review. 

The credit union, the survey declares, 
is a society organized in a group of per- 
sons of moderate, or little means, united ° 
by some bond of common interest, by 
which members may accumulate savings 
by payments as little as ten cents a 
week, and which makes small loans for 
moderate charges. In cases of emer- 
gency, the societies aid the wage and 
small salary earner, who has no busi- 
ness connection, no tangible security, 
and who cannot readily obtain quick help 
from the ordinary banking institutions. 

Survey Covers 30 States. 

The Bureau has made a survey of 176 
such organizations in 30 States with a 
combined membership of 107,799 in 1925. 
There were 284 credit unions at the 
time of the survey, it was stated, but 
the remainder did not make reports. The 
share capital of _those’ reporting 
amounted to nearly $11,000,000, their re- 
serves to nearly $1,000,000, and their 
loans in 1925 were more than $20,- 
000,000. 

The full text of the Bureduw’s 
statement will be printed in the 

issue of November 10. 


the agreement, and it is probable that 
the same course will be followed by Vic- 
toria. . 

Two valuable measures were those 
which gave effect to the ministry’s pol- 
icy for the reorganization of the appli- 
cation of science and industry. 

_ Research Council Reorganized. 

The first, the Science and Industry Re- 
search Act, reconstituted the Institute of 
Science and Industry, which will now be 
governed, not by a director, as hitherto, 
but by a Council of Scientific and In- 
dustrial Research, constituted on a rep- 
resentative basis with regard to.both 
science and industry. The act appropri- 
ated £250,000 for investigation purposes. 

The Science and Industry Endowment 
Act appropriated £100,000 as an endow- 
ment fund in connection with the insti- 
tute. 

Three railway measures were agreed 
to. The Railways (South Australia) 
Agreement Act ratified an agreement be- 
tween the Commonwealth and South 
Australia for the continuation of the 
overland r@ilway to Adelaide. 

The Oodnadatte to Alice Springs Rail- 
way Act provided for the construction 
of a further séction of 297% miles of 
the North-South Railway on 3 feet 6 inch 
gauge. The Grafton to South Brisbane 
Railway Act increased the Commonwealth 
authority to borrow for the completion 
of this section of its unification of rail- 
way gauges program from £3,500,000 to 
£4,000,000 and provided for the construc- 
tion of the railway by the State authori- 
ties by day labor instead of by the con- 
tract system, 
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~ Unless Construction Assessment Against Tract Is Pai 


Acreage Declared 
Irrigable at Hearing 


«6 
Claim No Water Is Available 
For Company’s Holdings 
Is Disputed. 


The Department of the Interior has 

_ approved the recommendation of Ell- 
wood Mead, Commissioner of Reclgma- 
tion, rejecting the petition of the En- 

* terprise Land and Investment Company 
to exclude certain lands owned by it 
from the Klamath Irrigation District in 
Oregon. 

Unless the company pays the construc- 
tion charge assessed against the area 
involved, all the land, E. C. Finney, First 
Assistant Secretary of the Interior has 

- announced, will be made part of the irri- 
gation project. 

The full text of the Department’s rul- 
ing follows: 

’ In the matter. of the petition of the 
Enterprise Land and Investment Com- 
pany for exclusion of certain lands from 
the Klamath Irrigation District, and for 
reconveyance by the United States of 
certain lands heretofore transferred by 
the company to be used as a right of 
way: 

Under date of June 29, 1926, the com- 
missioner of Reclamation resubmitted 
the record relating to the proceedings 
in the above-entitled matter, with a 
renewal of his adverse recommendation 

_of February 24, 1926. 

The essential facts in the case are 
as follows: The Enterprise Land and 
Investment Company owns some lands 


included within the boundaries of the | 


Klamath Irrigation District. These lands 
were covered by the usual form of water- 
right application prior to organization 
of the district. 

The district, under contract with the 
United States, dated July 6, 1918, has 
assumed liability for payments required 
by the reclamation law and the public 
notices, orders, and regulations: issued 
thereunder, these sums to be collected 
by assessment and levy against the lands 
of the district. 


February 28, 1925, the Enterprise 
Land and Investment Company, by its 
president, Charles Wood Eberlein, peti- 
tioned the Klamath Irrigation District 
for the elimination or exclusion of some 
85 acres of its holdings from the boun- 
daries of the district, and that a re- 
conveyances by the United States of 
certain strips of land theretofore trans- 
ferred for right of way purposes be 
recommended. The lands sought to be 
excluded comprise a part of the NW.%, 
Sec. 3, T. 39 S., R. 9 E., W. M., and 
are described in the petition as follows: 

“Enterprise Tracts 32, 36, and 43; the 
- West 3 acres of 33A; the North 7 acres 
of 35, lying south of the Sixth Street 
County Road; the North 13 acres of 
Tract 44, and all of Tract 33B except- 
ing 3 acres heretofore deeded to A. D. 
Collier, as shown by the official plat of 
the United States Reclamation Service 
of the Klamath Project, Oregon. Acces- 
sion No. 14366. 


No Water Available 


To Area in Question 

In support of the petition it was al- 
leged in substance that no water has 
ever been delivered to these lands either 
by the United States or by the Klamath 
Irrigation District; that no facilities for 
irrigation have been provided and that 
there is no prospect of the delivery of 
water. 

iNotice of the petition and order for a 
hearing was published as required by 
State law. Written protests against the 
exclusion of the lands prior to full pay- 
pent of the construction charges were 
filed for and on behalf of the United 
States. 

Hearing was held April 18, 1925, be- 
fore the board of directors of the irri- 
tation district at Klamath Falls, Mr. 
Eberlein and two others testified on be- 
half of the company. The Government 
was not represented at the hearing and 
did not participate in any way. 

The board found in effect that the 
land is nonagricultural; that the soil is 
very thin, alkaline in character, and 
water-logged; that no water had ever 
been delivered to the tracts for irriga- 
tion purposes and that the cost of pro- 
viding facilities for delivery would far 
exceed the benefits to be derived by the 
district. On April 21, 1925, the board 
formally ordered that the lands be re- 
leased from all district charges, recom- 
mended that the Secretary of the Inte- 
rior assent to the exclusion of the lands 
from the district, and the unused rights 
of way for ditches be vacated and title 
revested in the Enterprise Land and In- 
vestment Company. 

Upon consideration of the record in the 
matter as supplemented by report from 
the project superintendent dated Febru- 
ary 6, 1926, the Commissioner of Recla- 
mation recommended under date of 
February 24, 1926, that the petition for 
exclusion be rejected unless payment was 
made in full by the company of the por- 
tion of the building charge assessed 
against such lands. 

It was also recommended that further 
reconveyance of strips covered by right 
of way be denied because required for 
irrigation of lands under water contract, 
the commissioner stated in this connec- 
tion that a portion of the strip or tract 
not needed as right of way for lateral 
D was reconveyed to the Enterprise 
Land and Investment Company by deed 
dated January 12, 1926. 

In submitting the matter the commis- 
sioner invited attention to section 7339, 
Compiled Laws of Oregon, 1920, which 
reads as follows: 

“The boundaries of any irrigation dis- 
trict organized under the provisions of 
this act may be changed in the manner 
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herein prescribed; but such change of the 
boundaries of the district shall not impair 
nor affect its organization, or its right 
in or to property, or any of the rights 
or privileges of whatever kind or nature, 
nor shall it affect, impair or discharge 
any contract, obligation, lien or charge 
for or upon which it was liable or charge- 
able had such change of its boundaries 
not been made; provided, that in case 
contract has been made between the dis- 
trict and the United States as herein pro- 
vided, no change shall be made in the 
boundaries of the district, and the board 
of directors shall make no order chang- 


ing the boundaries of the district unless | 


the Secretary of the Interior shall assent 
thereto in writing and such assent shall 
be filed with the board of directors. Upon 
such assent any lands excluded from the 


district shall be discharged from all liens | 


in favor of the United States under con- 
tract with the United States or under 
bonds deposited with its agents.” 


The Commissioner’s recommendation 
was based principally on a report of the 
project superintendent to the effect that 
the land had been duly classified as agri- 
cultural (class 4) by the Board of Sur- 
vey and Adjustments; that its value had 
been greatly enhanced by expenditures 
for irrigation of other lands, this value at- 
taching to the lands of the company be- 
cause of the growth of Klamath Falls, 
which, to a considerable degree, has re- 


| sulted from the irrigation of lands tribu- 


tary to the town; that because of its ad- 


vantageous location just outside the city | 


limits it possesses a value for industrial 
purposes very much greater than the 
larger part of the lands of the district 
placed in classes 1, 2, and 3, and that it 
had not been used for agricultural pur- 
poses chiefly, if not wholly, because of its 
higher value for other uses. 

The superintendent further reported 
that delivery of water had been made to 
several points in accordance with the 
original understanding and plan to de- 


liver water to the commanding points on 
that the | 


each 160 acres of the project; 
land owners are required to provide their 
own ditches and secure rights-of-way for 


same; and that the company’s inability to | 


provide laterals at small expense for the 
tracts in question is due to the fact that 
it has sold some of its lands without 
making proper reservations for rights-of- 
way. 

Considering the ex parte character of 
the testimony and reports submitted, the 
department concluded that there should 


be further inquiry or investigation before | 


The record | 
was thereupon remanded to the Recla- | 


determining the question. 


mation Bureau with direction that re- 
hearing be had so that all interested 
parties might appear and submit evi- 
dence, subject to the right of | cross- 
examination. 


After due notice to the Enterprise 
Land and Investment Company a hear- 
ing was held before district counsel, 
Richard J. Coffey, at Klamath Falls, 
Ore., June 8, 1926. Neither Mr. Eber- 


lein nor anyone representing the Enter- | 
prise Land and Investment Company ap- | 


peared or participated in the hearing. 


Company Protests 


| Second Hearing 


Mr. Eberlein filed a written protest 


| against holding the hearing, asserting 
| that a hearing was duly and regularly 
| held on the petition of the Enterprise 


Land and Investment Company by the 
board of Directors of the Klamath Irri- 
gation District after publication of notice 


as provided by State law; that the United | 
States had full opportunity to introduce | 
evidence in support of its objections, and | 
to assist the board in arriving at a fair | 


and legal conclusion; and that the pro- 
posed proceeding was ex parte, ir regular 
and in no sense a legal hearing binding 
upon anyone. 


A number of witnesses were heard on | 


behalf of the government. Mr. Herbert 
D. Newell, superintendent of the project 


since 1919, testified that the lands had | 
been classified under the supervision of | 


the Board of Survey and Adjustments 
and rated as agricultural lands of class 
4. He stated that water was available 
for delivery and had been supplied to 
lands of the company but not to these 
particular lands; that Mr. Eberlein had 
requested water for the said Ignds in 


1919 and 1920 and when the time for | lap. 


delivery came the request was canceled. 


Mr. I. S. Voorhees, who had charge of 
the construction of the distribution sys- 
tem on the Klamath Project, testified that 
laterals B, C and D were constructed 
under his supervision in 1907 and 1908 
and that service from these laterals was 
afforded to the lands of the Enterprise 

Land and Investment Company. He 
stated that lateral C was constructed 
with the idea of bringing water to the 
highest points on the Enterprise lands, 
that being the general plan followed 
throughout the project; that provision 
was made for that particular quarter- 
section in accordance with the original 
understanding and that reasonable irri- 
gation facilities had been provided in 
substantially the same manner as had 
been done for other areas of the project. 


Mr. Beauford A. Hayden, who had 
charge of the canal system of the Kla- 
math Project from 1907 to 1914, testi- 
fied that irrigation facilities had been 
cgnstructed for the delivery of water 
to the NW. %, Sec. 3, the Enterprise 
lands, in substantially the same manner 
as had been done for other lands of the 
project. 


Land Held Valuable 
As Industrial Tract 


Mr. E. M. Chilcote, real estate opera- 
tor of Klamath Falls, testified as to the 
value of the Enterprise lands. He stated: 


“Their value depends largely upon the 
fact that they are very close to the in- 
dustrial section. Tract 48, it seems to 
me, would be worth fully $1,000 an acre. 
Tract 36 about $800 an acre; Tract 82, 


Value Is Enhanced 


By Nearby Project 


Area Said to Have High Price 
Chiefly For Industrial 
Purposes. 


possibly $700 an acre—I presume it 
would be better to put tract 32 at $600 
straight through, though the frontage 
would be more valuable.” 

Mr. E. I. Applegate, the first secre- 
tary of the Klamath Water Users Asso- 
ciation, stated that he had purchased a 
part of the original Enterprise holdings 
directly east of the city of Klamath 
Falls. He resides upon lot or tract 31 
and has farmed the land continuously 
since 1910. He stated that the lands 
could be profitably irrigated and culti- 
vated and that irrigation facilities had 
been provided substantially as for other 
lands in the project. 

Blue prints were introduced depicting 
the lands of the Enterprise Company, 
with existing laterals and turnouts con- 
structed for the purpose of irrigating 
that section of the project. 

Mr. Bradbury, president of the board 
of directors of the Klamath Irrigation 
District, appeared at the hearing and 
stated in substance that the district did 
not désire to introduce any testimony or 
to make any showing of any iknd. He 
stated: 

“I recognize that the district had no 
right to exclude the lands without the 
consent of the bondholder, and the 
United States is in the position of a 
bondholder. The district simply recom- 
mended that these lands be excluded. 
The district had that right. The dis- 
trict didn’t exclude the lands, but simply 
recommended that they be excluded. I 
want to get that plain.” 


Considering all the facts and circum- 
stances, the department believes that the 
exclusion of the lands from the district 
| is not warranted unless the construction 
| charges are paid in full. The project 
was built on the assumption that each 
farm unit would bear its proportionate 
share of the costs of construction, and it 
is the true intent of the law and of the 
contract between the district and the 
United States that each acre of irrigable 
land in the district shall be assessed and 





| required to pay the same amount as 


every other acre of irrigable land therein. 


It appears that the charge upon the 
land was correctly fixed. The evidence | 
shows that it is capable of profitable crop 
| production and that reasonable irriga- 
tion facilities have been provided in ac- 
cordance with the plan followed through- 
out the district. 

The recommendation of the Commis- 
sioner of Reclamation is accordingly ap- 
proved and the petition for exclusion will 
be rejected unless the construction charge 
assessed against the area is paid. The ap- 
plication for further reconveyance of land 
required for right of way is denied. 


Areas Are Released 


In Tick Quarantine 





Dipping of Cattle Declared to 
Have Reduced Affected Ter- 
ritory in South. 


New areas released from the the Fed- 
eral quarantine for cattle-fever ticks 
have just been announced by the Depart- 
ment of Agriculture. Systematic dipping 
during the year is credited with bring- 
ing about the litfing of quarantine in 
these areas. . 

The release from Federal quarantine 
of new areas freed of cattle-fever ticks 
as a result of systematic dipping during 
the year is announced by the United 
States Department of Agriculture. 

The areas are in four States—Arkan- 
sas, Florida, Texas and Virginia—and in- 
clude about 15 counties. The official act 
releasing the new tick-free territory from 
quarantine is Bureau of Animal Industry 
Order 300, signed November 5 by Act- 
ing Secretary of Agriculture R. W. Dun- 
The new order becomes effective 
Decee>-r 1. 

It dvs gn°Le> the quarantine areas in 
sae Southern States still infested with 
| cattle ticks and includes also the island 
of Porto Rico, which is also quarantined. 

A supplementary list of feeding sta- 
tions shows the location of properly 
equipped noninfectious cattle pens within 
the quarantined area. -Printed copies of 
the order will be distributed as soon as 
printed to public officials, transportation 
companies and others having to do with 
or affected by the tick situation in the 
South. 


Egyptian Crops Unchanged 
Since Report for October 


The Department of Agriculture, 
through the Bureau of Agricultural Eco- 
nomics, has just announced the receipt 
of a cablegram from the International 
Institute of Agriculture at Rome, indi- 
cating that crop conditions in Egypt on 
November 1 was unchanged from the 
October 1. 

The full text of the statement by the 
Department follows: 

The condition of crops in Egypt on 
November 1, was unchanged from the 
condition of October 1, with the exception 
of the peanut crop which is reported as 
slightly below average, according to a 
cable from the International Institute of 
Agriculture at Rome to the United States 
Department of Agriculture. 

The other crops reported hy the in- 
stitute are average or slightly above. 
Conditions as reported in the cable 
1926, and Nov. 1, 1926, given for compari- 
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Agreements Signed . 


d For Inspection of 


Poultry in in New York 


Trade Gbaielactions to As- 
sist in Assuring Best Con- 
dition in Grade and 
Quality. 


Agreements establishing a live poultry 
inspection service in New York City have 
been announced by the Department of 
Agriculture. They are signed by the 
New York Live Poultry . Commission 
Merchants Association, the Greater New 
York Live Poultry Chamber of Com- 
merce, and the department. The serv- 
ice, which will go into effect November 
15, will make inspection first for condi- 
tion, and later for class, grade and 
quality, it is stated. 

The full text of the announcement fol- 
lows: 

Agreements establishing a live poultry 
inspection service in New York City have 
been signed by the New York Live 
Poultry Chamber of Commerce, and the 
United States Department of Agricul- 
ture, it was announced today. The serv- 
ice goes into effect November 15. 

The agreement is the outcome of ef- 
forts by New York poultry interests to 
establish better business methods in the 
industry. 
the trade to make a survey of conditions 
in the New York market, with a view 
to putting into effect an inspection serv- 
ice under Government supervision. 

The survey, made last August, indi- 
cated the practicability of the work to 
be financed by the trade, and in conjunc- 
tion with compulsory inspection of all live 
poultry arriving at New York, under 
Board of Health regulations, the Depart- 
ment worked out an inspection system 
which has been approved by the trade. 

Inspectors are to be licensed by the De- 
partment of Agriculture, the poultry to 
be inspected for condition, and later for 
class, grade and quality. Inspection cer- 
tificates under the agreement are to be 
joint certificates of the Department of 
Agriculture and the two cooperating or- 
ganizations. 


Inspection fees are to be fixed by the 
Secretary of Agriculture, and the inspec- 
tion work conducted in line with the Sani- 
tary Code of the New York City Board of 
Health, as well as with the laws and 
regulations of the States of New York 
and New Jersey. The agreemnt is to run 
until June 30, 1927, unless terminated at 
an earlier date by mutual consent. It 
may be renewed, however, at expiration. 


Crop of » of Sorgo See Seed 
Smaller Than in 1925 


The Bureau of Agricultural Economics 
of the Department of Agriculture has 
just announced that sorgo, or “cane,” 
seed production for this year probably 
will be somewhat smaller than for last 
season. Extremely dry weather in sec- 
tions of Kansas and Nebraska, the report 
says, has caused a decrease in both yield 
and acreage cut for seed. 

The full text of the report follows: 

Sorgo (“cane”) seed production is ex- 
pected to be somewhat smaller than last 
year. Extremely dry weather in sec- 


| tions of Kansas and Nebraska caused 
| @ decrease in both ‘yield and acreage 


cut for seed. One hundred twelve grow- 
ers, whose aggregate production 
amounted to approximately 2,700,000 
pounds last year, indicated that they had 
harvested or would harvest 10 per cent 
to 20 per cent less acreage this year and 
expected an average yield of 750 pounds 
compared with 835 last year. 

One hundred five shippers, whose ag- 
gregate shipments amounted to approxi- 
mately 20,500,00 pounds last year, indi- 
cated that the acreage this year was 
15 per cent to 25 per cent smaller and 
that the yield would be 5 per cent to 15 
per cent less than last year. 

Harvesting the crop began a few days 
later than last year in most sections. 
Weather conditions varied considerably, 
being favorable in some sections but 
unfavorable in others. 

The quality of the seed is expected to 
be about the same as last year. There 
were discolorations by rains in some lo- 
calities, but there was little damage from 
frost. 

Prices offered on October 26 were 
higher than last year in some sections 
but lower in others. They ranged mostly 
$1.25 to $1.50 per 100 pounds, basis glean, 
although prices as low as $1 and as high 
as $2.00 to $2.50 were offered in some 
sections. 


Gives Lists of Grain Stocks 
At the Principal Markets 


The Bureau of Agricultural Economics 
of the Department of Agriculture has 
just . announced that the commercial 
stocks of grain in store and afloat at the 
principal markets of the United States 
at the close of the week ending Novem- 
ber 6 were as follows: 

Wheat, 79,355,000 bushels; corn, 28,- 
260,000 bushels; oats, 49,689,000 bushels; 
rye, 12,926,000 bushels; barley, 4,670,000 
bushels; flax, 3,460,000 bushels. 

Stocks of Canadian grain in store in 
the United States markets: 

Wheat, 11,352,000 bushels; oats, 572,- 
000 bushels; rye, 1,552,000 bushels; .bar- 
ley, 2,604,000 bushels; flax, 29,000 
bushels. 


son. In the system used in Egypt 100 is 
taken to represent an average condition 
of the crop. 

1925 
Nov. 1 


1926 
Oct.1 Nov.1 
100 100 
100 
102 
102 
98 


Crop 
Sugar cane 
Rice, Autumn.... 
Summer 
Corn, Autumn.... 102 
Peanuts .eccccsee MOA 


102 
102 
101 


The department was asked by | 
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Public Lands 


Largest Yield of Cotton In Nation’s History 
Estimated By Department of Agriculture 


Indicated Production as of Nov. 1 Exceeds October Fore- 
cast by 464,000 Bales Ginned and to Be Ginned. 


[Continued From Page 1.] 


timated for Brazil and China, a reduc- 
tion for Peru and an increase of 1,500 
bales in Mexico. 

The full text of the cotton report fol- 
lows: 

The indicated production of 17,918,- 
000 bales of cotton, ginned and to be 
ginned, in the report for November 1, is 
greater than the indication for October 
18 by 464,000 bales. Crop conditions 
during the, intervening period have gen- 
erally been favorable to the picking and 
development of the late bolls. The first 
frosts, confined mostly to the northern 
half of the belt, have come at about the 
usual time and have been light. Rains 
in Texas in the latter part of October 
wasted a small fraction of the crop re- 
maining to be picked and reduced the 
quality of what was open. 

Reports continue that farmers are find- 
ing more cotton than they expected. A 
very large crop is assured, but there 
still remains uncertainty with regard to 
the quantity that will be left unpicked. 
There is some disposition to leave the 
lower grades in the field. 

November 1, 1926, consolidated cotton 
report: 

Ginnings to November 1, 11,259,038 
running bales; indicated total production, 
17,918,000 bales, 500 pounds gross; indi- 
cated yield of lint cotton, 181.4 pounds 
per acre. 

Census report shows 11,259,038 run- 
ning bales (counting round as half bales) 
ginned from the crop of 1926 prior to 
November 1, compared with 11,207,197 
for 1925 and 9,715,643 for 1924. 


for Har- 
vest 1926 (Prelim.) 
In Thousands 


of Acres. 
Nov. 1, 1926 


Pounds 


Area Left 


vo] 


Virginia 

North Carolina 
South Carolina 
Georgia 
Florida 
Missouri 
Tennessee 
Alabama 
Mississippi 
Louisiana 
Texas 
Oklahoma 
Arkansas 

New Mexico 
Arizona 
California 

All other 


- bo bo to 
TaMomwo 
hoe -~1) & bo 


186 


190 
147 
172 
191 
278 
319 
355 
205 


a 181.4 
Lower California 

(Old Mexico)c 

aOn area left for harvest. 


figures, nor in United States total. 


47,207 
294 


YIELD PER ACRE 


Indicated a 


b Per harvested acre. a 
* Estimate of U. S. Department of Agriculture. 


A United States production of 17,918,- 
000 bales (500 pounds gross weight), 
based upon November 1 indications, is 
shown by the Crop Reporting Board of 
the United States Department of Agri- 
culture. 


A United States cotton crop of 17,918,- 
000 bales (600 pounds gross weight) in 
1926, is indicated by reports as of 
November 1 to the Crop Reporting Board 
of the United States Department of Agri- 
culture. The board’s report is based 
upon data concerning condition, probable 
yields, ginnings, etc., from crop corre- 
spondents, ginners, field statisticians, 
and cooperating State boards (or depart- 
ments) of agriculture and extension de- 
partments. 

Upon the 47,207,000 acres for harvest 
in 1926 (preliminary estimate), the crop 
of 17,918,000 bales would approximate 
a yield of 181.4 pounds of lint cotton per 
acre. 

The final total ginnings for the season 
will depend upon whether the various in- 
fluences, affecting the maturing and har- 
vesting of the portion of the crop still in 
the field, will be more or less favorable 
than usual, 

Production in 1925 was 16,103,679 
bales; in 1924, 18,627,936 bales; in 1923, 
10,139,671 bales; in 1922, 9,762,069 bales, 
and in 1921, 7,953,641 bales. 

The yield in 1925 was 167.2 pounds; in 
1924, 157.6 pounds; for the five years 
1921-1925, 144.2 pounds; and for 10 years 
1916-1925, 158.7 pounds. 


Details by States follows: 
PRODUCTION 


(500 lbs. Gross Wt. 
Indicated 


b. Pounds 
1, 1926 
Thousands 


of Bales 


5 
in Thousands 


Final Estimate, 
Ginnings, 1925 
f Bales 


Pounds 

192 

Nov 

In Thousands 

f Bales 

Oct. 18, 192 

In 

Final Census 
Co 0. 


Go oO 


45 
1,200 
1,170 
1,470 
28 
235 
480 
1,400 
1,750 
760 
5,400 
1,660 
1,530 
79 
105 
122 

20 


te 
o 


lo np 
OaIanc 
ouor SO 
_ 
he 
So 
te 


889 
1,164 
38 
294 
517 
1,357 
1,991 
910 
4,165 
1,691 
1,605 
64 
119 
122 
24 


perp 
=~] © -) 
anon 


143 
160 
188 
293 
299 
349 
195 


176.7 


nee 
omre 
tor co b 


298 


we 
ZS 
oo 


124 
214 Yon 


167.2 


16,104 


17,918 17,454 


80 80 *80 
c Not included in California 


294 255 


REPORT ON COTTON GINNING. 
Number of bales of cotton ginned from the growth of 1926 prior to November 1, 
1926, and comparative statistics to the corresponding date in 1925 and 1924: 
Running Bales (Counting round as half bales and excluding linters). 


State. 
United States 
Alabama 
Arizona 
Arkansas 
California 
Florida 
Georgia 
Louisiana 
Mississippi 
Missouri 
New Mexico 
North Carolina 
Oklahoma 
South Carolina 
Tennessee 
Texas 
Virginia 
All other 


1,127,798 
50,600 
971,660 
59,558 
27,474 
1,101,877 
614,831 
1,285,081 


3,565,451 
17,723 
5,791 


1924 
9,715,643 
815,506 
52,958 
754,985 
37,820 
‘17,494 
813,042 
418,747 
886,937 
73,505 
24,425 
374,754 
907,914 
533,035 
203,543 
3,791,628 
6,082 
3,268 


1925 
11,207,197 
1,175,957 
44,512 
885,736 
32,903 
37,317 
1,114,333 
744,825 
1,334,592 
111,327 
29,601 
855,673 
828,601 
818,879 
301,275 
2,852,535 
30,958 
8,173 


Tie atatiatios in thee: hth ————— eee, 


358,327 round bales for 1926; 184, 706 ‘for 
1925, and 240,661 for 1924. 

The statistics for 1926 in this report 
are subject to slight corrections when 
checked against the individual returns of 
the ginners being transmitted by mail. 
The corrected statistics of the quantity 
of cotton ginned this season prior to Oc- 
tober 18 are 8,782,264 bales. 

Cotton consumed during the month of 
September, 1926, amounted to 571, 105 
bales. Cotton on hand in consuming 
establishments on September 30, was 
937,129 bales, and in public storage and 
at compresses 3,298,217 bales. The num- 
ber of active consuming cotton spindles 
for the month was 32,134,682. The total 


Thanksgiving Turkey 
Supply Is Plentiful 


Department of Agriculture Re- 
ports Crop Is Larger Than 
Last Year. 


The Bureau of Agricultural Economics, 
Department of Agriculture, has just an- 
nounced that answers to a questionnaire 
sent out by the division of crop and live- 
stock estimates indicate that there will 
be little change in the turkey crop this 
year from last. The proportion of the 
crop that will be of market size and con- 
dition by Thanksgiving is expected we be 
larger this year. 

The full text of the report hea: 

The 1926 turkey crop is about the same 
size as that of 1926 in the leading pro- 
dueing States taken as a whole. There 
is a rather marked increase, estimated 
at 15 per cent in Texas, the leading pro- 
ducing State whose crop of last year was 
short, offset by decreases in some other 
States. 

_In general the indications are for no 
great change in numbers in any of the 
States, except for decreases in West Vir- 


imports for the month of September, 
1926, were 10,007 bales and the exports 
of domestic cotton including linters, were 
794,584 bales. 

The estimated world’s production of 
commercial cotton exclusive of linters, 
grown in 1925, as compiled from infor- 
mation secured through the domestic and 
foreign staff of the Department of Com- 
merce is 26,927,000 bales of 478 pounds 
lint, while the consumption of cotton (ex- 
clusive of linters in the United States) 
for the year ending July 31, 1925, was 
approximately 22,640,000 bales of 478 
pounds lint. The total number of spin- 
ning cotton spindles, both active and idle, 
is about 162,000,000. 


Claim Saving of Seed Corn 
By Warnings of Frost 


The Department of Agriculture has 
stated that timely frost warning sent out 
from the Des Moines station of the 
Weather Bureau saved much Iowa seed 
corn that otherwise would have been 
lost. 

The full text of the statement follows: 

With corn in Iowa generally late in 
ginia, South Dakota and Tennessee, and 
increases in Texas and California. 


Weather conditions during the late 
spring were less favorable than in 1925 
in most of the Northern States east of 
the Mississippi, which probably accounts 
for the indicated somewhat smaller num- 
bers in these States. The general exces- 
sive rains during September and early 
October this year tended to retard the 
development of the birds and to increase 
losses, but weather since the middle of 
October this year has been much more 
favorable than last year. 

Reports on time of hatching indicate 
somewhat later than last year and the 
condition of the birds is shown as from 
fair to good. The proportion of the crop 
of market size and condition by Thanks- 
giving will be larger this year than last. 


Irrigation 


Reclamation 


Olive Oil Prospect. 
Estimated as Equal 
To Output Last Year 


Crops in Spain, Italy and 
France Reported as Prom- 
ising Average. 
Production. 


The olive oil production for this season 
will show little change from 1925 in the 
important producing countries of the 
Mediterranean basin, according to ad- 
vices received by th> Department of 
Commerce. 


The full text of a statement on the 
subject just issued by the Departmeit 
of Commerce is as follows: 

Olive oil production for this season 
in the important producing countries of 
the Mediterranean basin is expected to 
be about equal or slightly above the 
production last season, according to a 
report from Consul Hale at Marseilles, 
quoting an article of the Director of the 
District Organization of Oleiculture in 
“Le Reveil Agricole.” 


Spanish Crop Satisfactory. 


The Spanish crop is reported to be 
good and may be slightly superior to that 
of last year when 722,176,000 pound , 
of olive oil were produced. Considerable | 
fruit has fallen in the lower Aragon and 
in numerous regions of Andalusia, states 
the director. 


A report on the crop used for curing, 
which is only a small percentage of the 
total crop, states that the Manzanilla 
crop, a small variety ised green for 
stuffed olives, is short and of only me- 
dium quality, while the Queen olive crop 
is about the same as the small crop of 
last year. Sizes are said to be good. 
Queen olives are large olives used green. 

Reports from Italy indicate that al- 
though there was perfect flowering in 
all the leading olive districts, cold wind 
and fog handicapped growth and the 
fruit fell in numerous districts. The 
National Olive Growers Society of Italy 
places the 1926 estimate above that of 
1925, while the trade places the 1926 
crop slightly lower on account of insect 
damages and bad weather, according to 
a report made public by the Bureau of 
Foreign and Domestic Commerce. 


In 1925 Italy produced 328,485,000 
pounds of olive oil. Consular reports 
from Catania and Leghorn indicate 
favorable conditions in those districts. 

According to “Le Reveil Agricole” 
good crops are expected from Liguria, 
Toscana, Umbria and Sicily, with ordi- 
nary yields from Calabrie and Campania. 
Spain and Italy together should produce 
about the same amount of olive oil as 
they produced last year, according to the 
Director of the District _Organization of 
Oleiculture, 

Estimates of the crops of Greece and 
Portugal are of secqndary interest, since 
exportation of olive oil from these two 
countries is prohibited. 

However, the crop of Portugal is re- 
ported to be very inferior, probably not 
more than one-third of a normal year. 
A report from Consul Hollis estimated 
the crop at 22,000,000 pounds of oil. Pro- 
duction last year was about 54,000,000 
pounds. 

The production in Greece is estimated 
at about the same as that’ of 1924 and 
double that of 1925 when 126,560,000 
pounds of oil were produced, according 
to information received by the Depart- 
ment of Commerce. 


Production in France. 


The olive crop in France is expected by 
the Director of the District Organization 
to yield more than 15,000,000 pounds of 
oil produced from the 1925 crop and will 
approach the 1924 crop of 18,000,000 
pounds of oil provided the dacus does not 
cause too much damage in the important 
departments of the Alpes Maritimes and 
Corsica. The crop in the different districts 
varies widely depending upon the 
weather, temperature and altitude. 


Good crops can be expected from the 
warm regions, such as Corsica and the 
Alpes Maritimes, the section known as 
the Nyonsais and the Valley of the Beaux 
and elsewhere where the olive trees have 
received care and attention. Production 
will ,be deficient in the higher altitudes 
and in the places where the trees have 
been expdsed to the cold north winds and 
to fogs. 


Conditions in Algeria are not favorable 
and production is expected to be much 
below the 55,000,000 pounds produced last 
season, according to the French report. 
The season in Tunis is very favorable 
and, if present conditions continue, the 
crop should be large and of exceptional 
quality, reports Consul Smith at Tunisia. 

It is expected to equal or exceed last 
year’s production of 64,000,000 pounds of 
oil. In Morocco conditions are about 
normal and the crop should equal or ex- 
ceed that of last year which was over 15,- 
000,000 pounds of oil. 


maturing this year, and in view of the 
great difficulties experienced last spring 
in obtaining satisfactory seed, the Des 
Moines station of the Weather Bureau 
and the president of the Iowa Farm 
Bureau Federation this fall took steps 
for quick action in warning the farmers 
of the State at the first indication of im- 
pending frost. The opportunity for the 
frost-warning service presented itself 
September 23. 


Frost was on the way, and frost warn- 
ings went all over Iowa that day, through 
the press and from four radio broadcast- 
ing stations. The warnings included the 
statement that while the coming frost 
might not absolutely end the possibility 
of saving seed, a big day’s work on Fri- 
day, which was the next day, probably 
would save weeks of work and much 
worry next spring. The frost came as 
forecast, and reports indicate that large | 
numbers of farmers took advantage of" 
the warning, saving much séed corn that 
otherwise would have been lost 


‘ 
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National Defense 


Airplane Great Aid 
In Overcoming Trials 
Of New Guinea J ungle 


Stirling Expedition Slowly 
Conquering ‘Unknown 
Land” After Complet- 
ing Preliminary Map. 


The Smithsonian Institution, in an ac- 
count of the Dutch-American Expedi- 
tion to explore Dutch New Guinea, under 
the auspices of the Smithsonian, tells of 
the innovation of Dr. Matthew W. Stir- 
ling, an American, in using an airplane to 
overcome the difficulties of jungle ex- 
ploration. The statement authorized by 
the Smithsonian Institution follows: 

The world’s greatest “unknown land” 
is slowly being conquered. In spite of 
hostile cannibal Papuans, the Dutch- 
American Expedition to explore Dutch 
New Guinea, under the auspices of the 
Smithsonian Institution, has pierced the 
coastal jungle and thrust its head into 
the Snow Mountains and the land of the 
pygmies. 

Dr. Matthew W. Stirling, the American 
wio inaugurated the expedition and who 


gained the cooperation of the Dutch East | 


Indian government, with Mr. Le Roux of 
the Batavia Museum, finally reached the 
mountains the middle of August, while 


the remainder of the expedition—officers 


and soldiers, Dyak carriers, Malay and 
convict laborers, totaling nearly 400— 
maintained communications and _ food 
supply along the jungle banks of the 
Memberamo and Rouffaer Rivers to the 
sea. Word to this effect and copies of 
sections of his diary were mailed to the 
Smithsonian by Dr. Stirling before his 
thrust into the mountains. 

During the months in which the ex- 
pedition wormed its way through the 
jungle, establishing a chain of camps 
and bringing up tons of reserve stores 
to the base from which Dr. Stirling and 
his Dutch companion entered the moun- 
tains, the expedition mapped territory 
and river routes where hitherto there 
has been a blank space upon the map; 
it collected specimens of rare plant and 
animal life of the region, much of which 
will undoubtedly prove new to science; 
and it studied and collected quantities of 
implements and other materials from the 
Papuan tribes who inhabit the coastal 
jungles and who are probobly the most 
primitive people in existence. A consid- 
erable part of all this material will be 
brought back to the Smithsonian Insti- 
tution for study, when the expedition 
withdraws in December. 

The success of the Dutch-American 
expedition represents a triumph for the 
flying machine and for careful organi- 
zation. In the 400 years since Europeans 
first came upon Dutch New Guinea, ex- 
peditions of many nationalities have at- 
tacked the secrets guarded by the~-40 
miles of coastal jungle which separate 
the mountains from the sea. But the 
labyrinth of treacherous rivers, coupled 
with torrential rains, fevers and insect 
pests, have met them with failure and 
sometimes with death. 

Dr. Stirling’s first innovation was an 
aeroplane. He took with him from 
America an all-metal Yackey transport 
plane. He had planned to supplement 
this with a small force of Malay and 
Dyak carriers, but when he reached Ba- 
tavia, the Dutch authorities were so fa- 
vorably impressed with the possibilities 
of the plane that they volunteered to 
cooperate with the expedition. They fur- 
nished soldiers, carriers and convicts, 
motor boats and supplies, besides cartog- 
raphers, botanists and medical men, thus 
making the expedition one of the largest 
ever sent into the country. 

In April the government transported 
the expedition as far as a large vessel 
could go up the Memberamo River, which 
enters the sea at Cape d’ Urville on the 
north coast. From this point the aero- 
plane, piloted by the American, H. H. 
Hoyte, with Dr. Stirling as observer, 
flew over the Memberamo to the junction 
of the Rouffaer and then followed the 
latter stream into the mountains, map- 
ping the route to be taken later by boats. 
Successful landings were made well in 
the interior of the country. 

Altogether the plane spent 30 hours 
in the air, admirably fulfilling its pur- 
pose as the eye of the expedition. In 
July the pontoons, from daily rains, 
steaming sun and high water, gave way 
so that they could not be repaired and 
prevented further use of the plane. “The 
remainder of the plane is in as good 
shape as the day she arriver in New 
Guinea,” wrote Dr. Stirling in his diary. 
“It is like having a fine new automobile 
but no tires. The Ern is perched on the 
bank about 200 yards below Batavia 
Camp—her final resting place after as 
eventful a career as any plane ever had.” 
The engine and propeller will be brought 
back to America. 

However, with the knowledge gamed 
from the air, the expedition could ad- 
vance along a predetermined route by 
water—a tremendous advantage over the 
blind groping to which all previous ex- 
peditions have had to\ resort. 


Anti-Aircraft Firing 
Analysis to Be Made 


The Department of War announced 
November 6 that the anti-aircraft firing 
which has been conducted by the 61st 
Coast Artillery at Aberdeen, Md., will be 
completed November 8. 

The announcement follows in full: The 
anti-aircraft firing conducted by the 61st 
Coast Artillery at Aberdeen will be com- 
pleted November 8, and the troops will 
return to Fort Monroe, Va., their home 
station. The board of officers appointed 
to conduct these exercises will prepare an 
analysis of the firing in order to de- 
termine the relative accuracy of the 
various guns and fire-control instruments 
used and their effectiveness in various 
forms of fire. This analysis will not be 
completed for several weeks. - 


| 
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| representing the work and the ambitions 


Earliest Date Nov. 13 
For Flight to Panama 


The Department of the Navy has an- 
nounced that Saturday, November 13, is 
the earliest possible date for the start 
of the non-stop flight of two PN-10 Navy | 
planes from Hampton Roads, Va., to the 
Panama Canal. 

In a statement just issued to this ef- 
fect from Captain J. J. Raby, commandant 
of the aircraft squadron of the Scouting 
Fleet. The flight, it was explained orally, | 
will start either November 13, or later, 
the destaination being Coco Solo, the 
Naval Air Station just outside the city 
of Colon, at the northern end of the 
canal. 

The full text of the announcément is 
as follows: 

Upon word received from Lieut. Comdr. 
H. T. Bartlett, U. S. Navy, commanding 
officer of the propesed flight of two PN- 
10 planes from Hampton Roads to | 
Panama, Capt. J. J. Raby, Commander 
Aircraft Squadrons, Scouting Fleet, has 
advised the Commandant 15th Naval 
District, at the Canal Zone, that the 


earliest date of the commencement of the 
flight will be Saturday, November 13. 


Admiral Andrews 





Explains Rebuilding 


Ship “Constitution” 


Asks Navy Men to Aid Edu- | 
cational and Patriotic Cam- 


paign for Funds Among 
Children. 


Rear Admiral Phillip Andrews, com- 
mandant of the Boston Navy Yard, and 
active in the campaign for restoration of 
the ship “Constitution,” recently spoke 
before the Naval Institute regarding the 
educational campaign which has been the 
basis of efforts to raise the money needed 
for the work on the old frigate. The full 
text of Admiral Andrews’ address, just 
made public at the Department of the 
Navy, follows: 

By act of Congress of March 3, 1925, 
the Secretary of the Navy was autherized 
to receive donations for the restoration 
of the old frigate “Constitution” that 
now lies deteriorating at the Boston 
Navy Yard. 

The question often and naturally arises 
in the minds of the people: “Why does 
not Congress appropriate the money for 
this purpose?” This question is asked by 
naval officers as well as laymen, before 
they learn the real significance of the 
campaign to restore “Old Ironsides.” 

It is very vital to the interests of the 
campaign that this particular feature of 
it be understood by all naval officers, so 
that they, in turn, may be able to ex- 
plain this point to civilians. 

Children Give to Fund. \ 

There is no doubt that Congress would 
readily and quickly have appropriated the 
money if Congress had been asked, but it 
was not. The Secretary of the Navy 
thought that it would be a beautiful ex- 
hibit of patriotism if the 21,000,000 chil- 
dren of the country gave small amounts, 
and raised the $500,000 needed. 

Already over 10,000,000 children have 
been reached and have contributed about 
$148,000. The total so far received from 
all sources is $246,000. 

It has not mattered how much or how 
little the children gave, provided the 
school authorities held the exercises in 
the schools and encouraged the children 
to study the history of “Old Ironsides” 
and the early history of the country in 
the times in which she fought her 42 
successful battles. 

This was the great thought, to get the 
children to study the history of that time 
and learn lasting lessons of patriotism 
and love of country; to appreciate the 
early struggles of the settlers of this 
country and the sturdy principles for 
which they fought. 

Lessons so learned will abide with chil- 
dren forever, and make better citizens of 
them. It teaches them what the Navy 
has done and creates a wholesome in- 
terest in good government and the prin- 
ciples on which democracy was founded. 
The exercises in the schools were in- 
structive and patriotic, essays were writ- 
ten and judged, and bronze and silver | 
medals were given for the best. This 
whole{movement among the children is 
a deposit in the bank of patriotism 
which should and will yield big dividends 
in the future as these children grow up. 

The first phase of the campaign among 
school children was conducted 
through the National Benevolent and 
Protective Order of Elks. This patriotic 
organization was chosen principally be- 
cause of its non-sectarian character and 
because it was able to reach so many 
schools throughout the country. 

In some tities this campaign was at 
first opposed by the school authorities, 
who were unable to distinguish this great 
patriotie movement from a mere drive | 
for funds. This opposition, however, has | 
been rapidly changing to approval, and, 
in the last few months, many boards of 











drawn their objections. Although some 
cities have stiN, withheld their approval, 
the national executive committee of the 
“Save Old Ironsides” fund hopes to over- 
come all this opposition during the com- | 
ing fall. 

Old Ship to Tour. 

It undoubtedly takes time to secure 
the money necessary through donations 
from the school children and through in- 
dividual contributions, but the resulting 
sentiment and patriotic value of “Old 
Ironsides,” when restored, will be great. 
When children give small amounts they 
have a proprietary interest in the “Con- 
stitution” and a direct personal attach- 
ment to the restored ship which. when 
completed, will be taken to every pos- 
sible part of the United States and ex- 
hibited to them. 

The literature describing the 
and adventures of “Old Ironsides” 


deeds 
and | 


| was one case of typhoid fever. 
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Department of War 
Cites Low Mortality 
In Military Camps 


Twenty Deaths Reported Out 
of 114,000 Who Under- 
went Training Last 
Summer. 


The Department of War has just an- 
nounced that out of 114,000 men who at- 
tended the camps of the National Guard, 


| the Reserve Officers Training Corps, the 


Officers Cotps and the Citizens Military 
Training Camps last summer, there was 


| only one case of typhoid fever, and this 


infection was acquired prior to arrival 
at camp. 

Among the 114,000 attending, there 
were 20 deaths; four due to airplane ac- 
cidents, three due to automobile acci- 
dents, four due to drowning, two due 
to gunshot wounds, two to accidental in- 


‘| juries outside camp, two due to appendi- 


citis, one to broncho pneumonia, and two 
due to sudden death, cause undetermined. 

The full text of the Department’s an- 
nouncement follows: 

Attendance Is 114.900. 

A study of health conditions at mili- 
tary training camps during the summer 
of 1926 by Major General Merritte W. 
Ireland, Surgeon General, shows that the 
health of the entire personnel was ex- 
cellent. 

Figures for the National Guard, Offi- 
cers Reserve Corps, Reserve Officers 
Training Corps and Citizens Military 


| Training Camps were studied. 


Among the 114,000 in attendance there 
The in- 
fection in this case was acquired prior 
to arrival at camp. 

During the entire period of training 
there were 23 cases of malarial fever, 
15 of measles, 5 of scarlet fever, 1 of 
meningitis and 2 of diphtheria. In prac- 
tically every case the infection was con- 
tracted prior to arrival at camp. Usually 
only one case of any one disease oc- 
curred in any one camp and there were 
no secondary infections these. 

Twenty Deaths Occurred. 

Among the 114,000 attending the 
camps 20 deaths occurred: Twelve in 
the National Guard, three in the Re- 


serve Officers Training Corps and five 


of the national committee was sent to 
all summer camps for boys and girls 
throughout the country, with the request 
that a day be set aside at each camp for 
some ceremony in commemoration of the 
victories of the “Constitution.” The aim 
is finally to reach every boy and girl in 
the United States and direct their 
thoughts to the heroic career of this ves- 
sel, so symbolic of all that is most ad- 
mirable In the early history of the 
nation. 

Here, at the. Boston Navy Yard, the 


“Constitution” herself is visited, during | 


the summer months, by an average of 
500 people daily. Enlisted men well 
versed in the history of the vessel and 
other features of her career show the 
visitors over the ship and explain every 
point in her history to these visitors, 
whd. gladly purchase souvenirs of the 
famous frigate. The proceeds go to the 
fund; and a similar source of revenue 
is found in Philadelphia on board the 
“Constellation” at the Sesquicentennial 
Exposition. 
Program Yields Funds. 

On Saturday, September 11, the em- 
ployes of the Boston Navy Yard, with 
commendable interest in the campaign, 
asked the commandant for permission 
to hold “ ‘Constitution’ Day,” where the 
public was invited to the yard to witness 
a program of sports and other entertain- 
ments. In this manner a large sum for 
the fund was raised. 

Also, early in September, the Corinth- 
ian, Eastern, and Boston Yacht €lubs 
plan a race at Marblehead for sailing 
craft of every type, charging an entrance 
fee for the race, the total amount to go 
to the fund. 

Arrangements will be made for an of- 
ficer to address the children pf members 
who comprise the junior organizations of 
the clubs at this time upon the history 
of the “Constitution” and the true mean- 
ing of this campaign amongst the. chil- 
dren. 

A naval constructor is engaged in 
making surveys, plans, and specifications 
for the rebuilding of the frigate, which 
it is hoped will be commenced next 
spring, probably in April. 

The appeal of the committee for gifts 
of material for reconstruction has been 
met in a generous manner. Canvas for 
a complete suit of sails,has already been 
promised and the committee is now fol- 
lowing up the offer of a lumbermen’s 
association of the west coast to donate 
all the spars. Other offers are of mate- 
rial for the rudder and the rudder stock, 
the main mast, also offers of beeswax 
and marine glue, copper sheets, and bolts. 

Opponents Change Views. 

Briefly, when the committee explains 
the patriotic motive of the campaign 
among the school children, it has not been 
difficult to turn people who have been 
apathetic or even opposed to this cam- 
paign into ardent and enthusiastic sup- 
porters. This is accomplished as soon as 
they realize and appreciate the lesson in 
patriotism that we are teaching the fu- 
ture men and women of the nation. 

The Navy, Marine Corps and Coast 
Guard have raised quite a large amount 
for the fund, about $31,000. 
naturally the keenest interest in the re- 
building of “Qld Ironsides.” 

~But they can help most by interesting 
friends and relatives at home and get- 
ting their help in overcoming opposition 
of school boards. The Midshipmen at 
the Naval Academy, being numerous and 
freshest from. home, can do most in this 
respect. It has become a Navy job to 
make this campaign a success. We can- 
not afford to let it fail, and it will not 
fail. 

We depend confidently on the constant 
help of the Navy, which can do much. 














They have 





Aeronautics 


in the Citizens’ Military Training camps. 
The causes of death were: Airplane ac- 
cidents, four; automobile accidents out- 
side of camps, 3; drowning, 4; accidental 
gunshot wounds, 2; accidental injuries 
outside camps, character not shown, 2; 
appendicitis, 2; bronchopneumonia, 1; 
sudden death, cause undetermined, two. 
Unless bronchopneumonia can be clas- 
sified as such, there was not a single 
death from a preventable infectious dis- 


Army Closes Rolls 
Of Five Branches to 
Officers in Reserve 


Forbids 
Infantry, 
and Quartermaster Corps 
and Finance Body. 


Appointments to 


Cavalry, Signal 


The rolls of reserve officers of the 
Army are closed to new appointments, 
except of men who have had special 
training, in five important branches of 
the service, according to information ob- 


| tained at the Department of War on No- 


vember 6. The branches which are 
closed are: the Infantry, Cavalry, Quarter- 
master Corps, Signal Corps and Finance 
Department. It was stated orally that 
no special significance attaches ‘to this 
action, however, as under the National 
Defense Act of 1920, every reserve offi- 
cer appointed must be given a definite 
assignment for duty in case of a “na- 
tional emergency,” and such places are 
necessarily limited to the organization 
plan of the Army. 

The most recent completion of the re- 
serve officer lists in the Infantry, 
which since September 24 has been ac- 
cepting only graduates of the Reserve 
Officers’ Training Corps, Citizens’ Mili- 
tary Training Camp and former Regular 
Army and National Guard officers. The 
situation was explained in a statement 
from the Reserve Section of the Office of 
the Chief of Infantry, just issued, a copy 
of which was obtained at the War De- 
partment. 

The full text follows: 


Explains Status of Infantry. 


On Septeniber 24 instructions were is- 
sued by the War Department to discon- 
tinue original appointments of Reserve 
Officers in the Infantry Reserve, with the 
exception of the following: graduates of 
the R. O. T. C., and C. M. T. C., former 
officers of the Regular Army, and officers 
whose reserve appointments are based 
on Federal recognition in the National 
Guard. In this connection a brief resume 
of the present status of the Infantry Sec- 
tion of the Officers’ Reserve Corps may 
be of interest. 

From reports submitted by various 
corps areas, and from.ther sources, it 
had been ascertained that in the corps 
areas, there exists a surplus of from 500 
to 900 second lieutenants of Infantry 
Reserve,* that is to say,.there are this 
number over and above all vacancies in 
the grade. There are a! few vacancies 
in the higher grades in some of the corps 
areas, but the total of these vacancies is 
but a small percentage of the surplus of 
the second lieutenants. It is interesting 
to note that there are about 30,599 Re- 
serve officers of Infantry, which includes 
3,180 federally recognized National 
Guard pfficers. 

Changes in regulations for the admin- 
istration of the reserve, soon to be issued, 
will call for monthly reports from all 
sources, showing the total number of sur- 
plus Reserve officers by grade and the 
number of vacancies in each grade. 
There will then be available an accurate 
and up-to-date numerical criterion of the 
procurement status of the entire Officers’ 
Reserve Corps. 

Conditions Being Remedied. 

The War Department is constantly 
studying problems concerning the Or- 
ganized Reserves. At the present time 
the branch assignment groups are receiv- 
ing considerable attention. The Chief of 
Infantry’s “branch assignmént” group of 
Infantry officers, as differentiated from 
the groups under the various corps area 
commanders, now consists of 568 officers, 
who are assigned to units under the juris- 
diction of*the Chief of Infantry including 
the Infantry and Tank Schools. 

A revision of the peace-time procure- 
ment objective te now being made, and 
as soon as completed, closer liaison be- 
tween the Infantry officers of the 
branch assignment group and the units 
to which they are assigned can be estab- 
lished. This step does not contemplate 
any radical change in the present policy, 
but by it it is hoped to aid in the devel- 
opment of better unit esprit, and to estab- 
lish closer ties between the various of- 
cers of their respective units. . There 
have been some difficulties in reaching 
this objective heretofore, the chief of 
which was the fact that Officers of the 
branch assignment group live at such 
widely scattered localities. As far as 
consistent, this condition is being reme- 
died by assigning officers residing near 
the headquarters of their units. 


is 


Department of War to Open 
Bids on Electric Generator 


A call for bids for a Diesel engine elec- 
tric generating set for use in a Coast 
Artillery post has been issued by the De- 
partrhent of War. Following is the full 
text of the official announcement: 

Sealed proposals will be opened at 2 
p. m., December 9, 1926, in the office of 
Chief of Engineers, United States Army, 
Washington, D. C., for furnishing a 


| Diesel engine electric generating set, a 


switchboard and accessories, 

The engine is to be full Diesel type to 
develop 300 B.H.P. at nominal revolutions 
per minute. The electric generator is to 
be rated at 200 kilowatts, 2,300 volts, 
three-phase, 60 cycles. The switchboard 
to be a complete control panel for the de- 
scribed generator. 








New Radio Stations 


Reported Established 


Changes in Wave Lengths As- 
cribed to Failure of 
Federal Control. 


Sixty-three new radio broadcasting sta- 
tions and 62 changes in wave lengths 
have been reported between July 1 and 
October 15 to the Department of Com- 
merce by its radio supervisors in the 
nine radio districts of the United States. 

Practically all of the 62 wave length 
changes, according to officials, presum- 


ably were made because of the lack of 
restriction and regulation of radio broad- 
casting brought about by the Attorney 
General’s decision divesting the Depart- 
ment of Commerce of regulatory control. 
Congress also failed to enact radio leg- 
islation at the last session. 

Of the 62 changes in wave lengths, 
most are said to be from the old Class 
A wave lengths below 280 meters to 
waye lengths in the former Class B band, 
ranging from 280 meters to 545 meters. 

Sixty-three stations changed their 
power during the period between July 1 
and October 15, and 46 are preparing 
for power increases. Twenty-five changed 
their location. There are now 40 sta- 
tions under construction, and indefinite 
plans for 82 more, according to Depart- 
ment of Commerce records. 





Announces Engineering 
Status of War Vessels 


Rear Admiral M. M. Taylor, director 
of fleet training, has announced the 
standing In engineering of four classes 
of naval vessels from July 1 to October 1. 
The standing of battleships is not yet 
announced. The following is the full 
text of the announcement: 


Following is the standing of the high- 
est of the following classes of vessels in 
the United States Navy in engineering 
for the year to October 1, 1926: 

Transport Class; (1) Bridge, (2) Kan- 
awha, (3) Vega, (4) Sirius, (5) Arctic, 
(6) Henderson, (7) Ramapo, (8) Gold 
Star, (9) Kittery, (10) Chaumont. 

Light Cruiser Class: (1) Memphis, 
(2) Concord, (3) Marblehead, (4) Mil- 
waukee, (5) Trenton, (6) Richmond, (7) 
Raleigh, (8) Omaha, (9) Detroit, (10) 
Cincinnati. 

Cruiser Class: (1) Rochester, 
Denver, (3) Galveston, (4) Huron, 
Pittsburgh, (6) Cleveland. ; 

Gunboat Class: (1) Eagle No. 35, 
(2) Eagle No: 58, (3) Pigeon, (4) Niag- 
ara, (5) Tulsa, (6) Mayflower, (7) Gen- 
eral Alava, (8) Isabel, (9) Eagle No. 47, 
(10) Helena. 


(2) 
(5) 


German Airplanes to Give 
Winter Freight Service 


As part of its campaign to increase the 
amount of freight carried by air, the 
German Luft-Hansa plans to continue for 
the first time its service this winter, says 
a mail report to the Department of Com- 
merce from William E. Nash, Assistant 
Trade Commissioner at Berlin. 

Traffic in passnegers and mails is re- 
ported satisfactory, but freight service 
lags. Next year, it*is also reported, an 
air line carrying freight only will be 
established between Berlin and London. 


Natural tobacco 
taste has the 
“call” these days 


Government 


Laboratoreis 


Capex”. 
INDEX 


Special Watch Is Designed 
For Observation Officers 


The Department of War has just an- 
nounced that the Technical Committee 
of the Army Ordnance Department has 
approved specifications for a pocket 
watch, specially designed for officers op- 
erating meteorological stations and ob- 
servation posts. The watch will be is- 
sued in limited quantities only to those 
whose duties require especially accurate 
time pieces. 


Battleship New York 


Given Arms Trophy 


Out of Commission For Year's 
Work of Modernization : Is 
Third Annual Award. 


The Battleship New York, which has 
just been taken out of commission tem- 
porarily, during a year’s work of mod- 
ernization, has. been awarded the Small 
Arms Trophy the year 
award was 
of War 


in her class for 
ending June 30, 1926. The 
announced by the Department 
in the following statement: 

The Battleship New York, attached to 
the Scouting Fleet, has been awarded 
the Small Arms Trophy for the battle- 
ship class having attained the highest 
merit in competitions involving _ rifles, 
pistols and machine guns for the gun- 
nery year ending June 30, 1926. 

This is the third successive year that 
the New York has merited this award. 

Captain David E, Theleen commanded 
the New York from June, 1924, until re- 
cently, when he was transferred to the 
Navy Department to succeed Capt. Paul 
Foley as technical aide to the Secretary 
of the Navy and Director of the Naval 
Reseafch Laboratory. 

The New York is now at the 
Navy Yard for modernization 
underwater protection against torpedo 
and bombs, deck protection for high 
angle gunfire and aerial bombs, conver- 
sion from coal to fuel-oil burners, instal- 
lation of additional airplane catapults 
and improve fire control system. 


Norfolk 
involving 


Hydroplane Service 
In Peru Is Announced 


Plans of the Peruvian Government for 
a hydroplane service on the Upper Ama- 
zon, to cut the time of travel from Lima 
to Iquitos, are reported to the Depart- 
ment of Commerce in the following ad- 
vices just received from Conul George A. 
Makinson at Lima: 

Inauguration of a hydroaviation service 
on the Upper Amazon was provided for 
ina supreme decree of September 20, and 
L. P. 45,000, (approxmiately $250,000 at 
current exchange), were appropriated to 
be expended for this purpose in 1927. The 
service will function under the general 
supervision of the Ministry of Marine. 
Equipment for the new service has not 
yet been selected, but it seems probable 
that all material needed will come from 
the United States. The overland trip 
from to Iquitos requires from 20 to 30 
days, whereas the plane service (trav- 
elers will continue to use the railroad for 
the stretch between Lima and Oroya), 
will cut the transit time to 2 or 3 days 
and wil leliminate the hardships of mule 
and canoe travel. ; 

. 
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Science 


Results Summarized — 


Of Endurance Tests _ 
On Automobile Tires 


Bureau of Standards Finds 
Coma pounds Stand Up Un. 
der Friction Better Than 
Pure Rubber. 


The rubber sectior of the Bureau of 
Standards, Department of Commerce, 
has beera making endurance tests of alle 
tomobile tires for the last two and onee 
half years. 

Approximately 230 cord tires, repre- 
senting 36 different brands, were placed 
on the aynamometer, the test machine, 
and subjected to varying mileage “runs” 


j in order to determine the relative life 


of the tire. This testing apparatus, ac- 
cording to the Bureau of Standards, 
simulates conditions under which tires 
are subj ected in actual road service. 
The results of these endurince tests 
with various brands and types of auto- 
mobile tires are fully described in Tech- 
nological Paper No. 318, which is obtain- ~ 
able from the Superintendent of Docu- 
ments, Washington, D. C., at a price of 
10 cents a copy. The Bureau of Stand- 
ards, however, has issued a_ statement 
summarizing the conclusioms which have 


been reached as to factors which influ- 
ence the life of tires, 


Results of Tests. 

The full text of the summary follows: 

1. A carcass in which the friction 
rubber is slightly compounded appears 
to stand up better under test than one 
in which “‘pure gum” is used. 

2. Within the customary limits of air 
pressure used in tires, the higher the 
pressure the better the tire will stand 
up. 

3. Fabric tires develop a. much higher 
temperature than cord tires, and their 
life is much less than cord tires. 

4. Separation, which was the principal 
cause Of failure in these tests, did not 
always take place in the same location 
in the tire. It occurred in most cases 
between the tread and breaker, breaker 
and cushion, cushion and carcass or be- + 
tween the outer two plies. 

5. Amy particular brand of tire usu- 
ally showed a characteristic type of 
failure. i 

6. Some makes of tires ‘“‘blow out” 
much sooner after separation has started 
than others, 

7. Compounded inner tubes for truck 
tires appear to withstand the action of 
heat better than those of the “pure gum 
type.”’ 


Steel Company to Build 
Ice Breakers in Ohio 


The Department of War has just an- 
nounced the following: 

Major General Edgar Jadwin, Chief 
of Engineers, has authorized Colonel C. 
Ww. Kutz, Cincinnati, Ohio, Division En- 
gineer, Central Division, to issue a per- 
mit to the Carnegie Steel Company of 
Pittsburgh, Pa, to construct two ice 
breakers with foot bridge connection to 
poring on the Ohio River near Bellaire, 

iio. 


Smokers have certainly 
made their preference clear 


Liccerr & Myers ‘Tosacco Co. 
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Deficiencies 


Deductions 


, * Refunds of Taxes 
Ruled Ilegal After 
Statutory Period 


General Counsel of Bureau 
of Internal Revenue Says 
Suit for Recovery 
Is Proper. 


(G. C. M. 314.) 


A credit made by the Commissioner | 


of Internal Revenue after the statutory 
period on refunds and credits is null 


and void, and the statute of limitations | 


applies only to suits to coiiect taxes, for 
there is no statute of limitations barring 


a suit. to recover moneys wrongfully | 


obtained from the Government, or 


wrongfully paid out of the Treasury, | 


the General Counsel, Bureau of Internal | , 
| part of the consideration received was | 


a contract providing for future payments | 
The contents and | 


Revenue, stated in a memorandum de- 
cision. The full text of his decision 
follows: 

In February, 1924, a certificate of 
overassessment for 52x dollars was listed 
on the Commissioner's schedule, the tax- 
payer having been overassessed by that 
amount for the year 1917. At the time 
of the issuance of the certificate, 93x 
dollars had actually been paid by the 
taxpayer on account of tax liability for 
the year 1917, by payments of 62x dol- 
lars and 31x dollars on June —, 1918, 
and October —, 1919, respectively. The 
balance of 31x dollars assessed on the 
Commissioner’s list of July, 1921, had 
not been paid. 

Upon receipt of the certificate the 
collector applied 31x dollars thereof in 
abatement of the outstanding assessment 
of that amount on the July, 1921, list 
and applied the further sums of 14x 
dollars and 3x dollars as credits to ad- 
ditional taxes for the years 1918 and 


1919, respectively, on the July, 1921, | 


list. The balance of the amount shown 
by the certificate, or 4x dollars, the col- 
lector certified as refundable, 
check in payment of the refund was is- 
sued April —, 1924. 
Claims Held Too Late. 
The taxpayer’s return for the year 


1917 was due April 1, 1918, but, a 30- | 


day extension having been granted, it 
was filed April 25, 1918. 
tax liability for the taxpayer for 1917 
was 72x dolars. Its actual overpayment 


was 21x dollars made on October —, | 


1919. The taxpayer did not, within five 
years from the time the return for 1917 


was due, file a waiver of its rights to | 


have its tax determined and assessed 


within five years after it return was | 


filed; and did not, within five years after 


its return was due, or within two years | 


after payment of the 21x dollars, file 
claim for credit or refund thereof. At 
overassessment in February, 1924, the 
allowance of 21x dollars of the amount 
thererin shown was, therefore, barred 
by the limitation of time prescribed in 


section 252 of the Revenue Act of 1921, | 


as amended March 4, 1923, which sec- 
tion reads in part as follows: 

That if, upon examination of any re- 
turn of income made pursuant to : 
* the Revenue Act of 1916, as amended, 


the Revenue Act of 1917 * * * it) 


apears that an amount of income, war- 
profits or excess-profits tax has been 


paid in excess of that properly due, | 


then, nothwithstanding the provisions of 
section 3228 of the Revised Statutes, the 
amount of the excess shall be credited 
against any Income, war-profits or ex- 


cess-profit taxes, or installment thereof, | 


then due from the taxpayer under any 


other return, and any balance of such | 


excess shall be immediately refunded to 
the taxpayer: Provided, That no such 
credit or refund shall be allowed or 
made after five years from the date 
when the return was due, unless before 


the expiration of such five years a claim | 


therefor is filed by the taxpayer, or un- 


less before the expiration of two years | 
_ from the time the tax was paid a claim | 


therefor is filed by the taxpayer: * * 
Refund Held Illegal. 
As the allowance of 21x dollars of the 


amount covered by the certificate of over- | 
assessment was prohibited by the Reve- | 


nue Act then in force, the acts of the 


collector purporting to apply 14x dollars | 


and 8x dollars thereof to the satisfaction 


of taxes in those amounts for 1918 and | 


1919 on the July, 1921, assessment list 


were of no effect, and the refund of the | 


balance, or 4x dollars, was illegal. Sub- 


sequent Revenue Acts altering the time | 
which a taxpayer may have, after pay- 
ment of tax for the year 1917, in which | 


to file claim therefor afford the taxpayer 
no relief, 

The 4x dollars erroneously paid the 
taxpayer after the expiration of the stat- 
utory period for a refund may be re- 
covered. 
plies only to suits to collect taxes. There 
18 no statute of limitations barring a 
suit to recover moneys wrongfully ob- 
tained from the Government, or wrong- 
fully paid out of the Treasury. At the 


time of the payment in question, full, | 


complete, and indefeasible title to the 4x 


dollars had accrued and was vested in | 
When the United | 


the United States. 
States issued its check for 4x dollars, it 
Was not refunding taxes due the tax- 


payer, but through error withdrawing its | 
A suit | 


own money from the Treasury. 
for the sum so paid would not be an 
action for the collection of a tax, and 
would not be in respect of any internal 
revenue tax or liability for any internal 
revenue tax. 

The contention of the taxpayer is 
based upon the assumption that in cor- 
recting the erroneous credits on the July, 
1921, list, and in requiring repayment of 
the 4x dollars, the Government is assess- 
ing and collecting a tax. The elimination 


is not an assessment or a reassessment. 
Taxpayer Declared Liable. 
The only assessments concerned were 


made in July, 1921, for the years 1918 | 


and 1919, in the amounts of 14x dollars 
and 8x dollars, respectively, and were 
not “satisfied” by the lc~ally inoperative 


and a} 


The correct | 


The statute of limitations ap- | 
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Estates 
Wills 


Future Payments Under Contract for Sale of Mine 
Determined as Part Capital Return and Part Gain 


Board of Tax Appeals 


Upholds Tax Finding 


Found Capable of 
Calculation. 


BRUCE AND 
E-xECUTRIX, 
BOARD 
5461; 


OF JULIA ANDREWS 

ANDREWS LOGAN, 
ESTATE OF LOUISA ANDREWS; 
|; OF TAx APPEALS; Nos. 4447, 


OcTOBER 30, 1926. 


APPEAL 


| Contents and Life of Property 
| 
| EpDITH 


The taxpayer sold stock of mine on 


| 


less than the March 1, 1913, value. A 


| as ore was mined. 
life of the mine and the annual pro- 
duction were capable of determination. 
The Board of Tax Appeals held that 
the transaction in 1916 was a completed 
sale resulting in no taxable gain or loss, 
| 
| 


and the payments made under the con- 


tract in the taxable year were in part 
a return of capital; that is, the present 
worth of the future payments“as of the 
| time of the receipt of the contract and 
| a portion was gain. 

J. W. Ford, W. M. Anderson and G. 0. 


| May, C. P. A., appeared for the peti- | 


| tioners, and L. C. Mitchell fo~ *‘‘e com- 


| missioner. 


| Sale of Iron Mine 

| Basis of Tax Levy 

The full text of the opinien by Mr. 
| Trammell follows: 

These appeals grow out of the sale on 


| March 11, 1916, by the stockholders of | 


| the entire capital stock of the Andrews 
town. Sheet and Tube Company. 
issues involved are as follows: 
(1) What amount, if any, is taxable 
to the estate of Louisa Andrews in 1918 
and to Julia Andrews Bruce in 1920, on 


Youngstown Sheet and Tube Company 


stock under the contract for the sale of | 


that stock made by them along with the 
other stockholders on March 11, 1916? 

(2) What amount, if any, is taxable to 
Julia Andrews Bruce on account of her 
interest of 550-4000ths in the deferred 
payments acquired by her by inheritance 
| from her mother, Louisa Andrews, who 
died on March 22, 1917? 


The Commissioner has determined 


that the total consideration received from | 


the sale on March 11, 1916, 
of the cash payment and 
worth of the future payments, exceeded 


consisting 


the cost of the stock prior to March 1, | 
1918, but was less than the value as of | 


March 1, 1913; that the contract right 
received by the stockholders had a deter- 
minable market value, and that the sale 


on March 11, 1916, constituted a com- | 


| pleted transaction from which no taxable 
gain or deductible loss resulted; that as 


a consequence a new basis for determin- | 


| ing gain or loss was’ created; that the 
| amounts 
| excess of the present worth thereof when 


able gain; and that the amount reserved 
by Julia Andrews Bruce with respect to 
the 550 shares of stock inherited by her 
was taxable to the extent of the excess 
of the payments received over the value 
of the right to receive them, or their 
| present worth, when received. 


mated ore reserves of the Mahoning Ore 
and Steel Company on March 11, 1916, 
were 82,858,535 tons. It was also stipy- 


lated that engineers qualified by training | 


and education to give opinions as to the 
annual production and life of the mine 
estimated the future production at 1.841,- 
300 tons annually, 
the mine was 45 years as of March 11, 
1916. 

The total ore payments to be made to 


cock Iron Company under the contract of 
March 11, 1916, would then be $5,965,- 
| 814.52. 
the present worth of this amount at the 


for 45 years, discounted at 6 per cent, 
| With provisions for a sinking fund at 4 
per cent, was $1,942,111.46. 


Present Value Fixed 


By Revenue Collector 

In accordance with these estimates and 
calculations, the Commissioner deter- 
| mined that the 4,000 shares of Andrews 
| & Hitchcock Iron Company stock were 
| sold on March 11, 1916, for $2,200,000 
cash, and for future payments having a 
present worth of $1,942,11.46. 

Louisa Andrews died on March 
1917. She possessed at the time of her 
| death the right to receive ore payments 


99 


acts of the commissioner and the collec- 
tor in 1924. They have been outstanding 
; and unsatisfied since July, 1921, and it 
is no assessment of them to require that 
they be paid. The so-called “refund” 


| of Government moneys. The Govern- 
| ment not yet barred from collecting 
the additional tax assessed on the July, 


is 


| and there is no limit to the time within 
which it may proceed to recover the 4x 


| ury. 

Section 1106(a) of the Revenue Act of 
| 1926 does not have the effect of restrict- 
ing or terminating the liability of the 
taxpayer for the 4x dollars or the Gov- 
ernment’s remedies for its recovery, the 
claim of the Government not being in re- 
spect of any internal-revenue tax. 





March 11, 1916, for more than cost and 


& Hitchcock Iron Company to the Youngs- | 
The | 


account of the deferred payments of the | 


the present | 


received from the contract in | 


the right was received in 1916 were tax- | 


It has been stiuplated that the esti- | 


and that the life of | 


the stockholders of the Andrew & Hitch- | 


It was further stipulated that | A 
p Gi | payment of $19,599.50 to Julia Andrews | 


time of the sale, assuming that it would | These | 


be received tn equal annual installments | 


was an erroneous and illegal dissipation | 


1921, list for the years 1918 and 1919, | 


; 7 : dollars wrongfully paid fr s- | 
of the noneffective book entries of credits | y paid from the Treas- | 


Giiirnticererreencceriacnsie 


at the rate of 60 cents per ton incident to 

her former ownership of 1,100 shares of 

the Andrews & Hitchcock Iron Company. 

The Commissioner valued this contract 
right for estate-tax purposes at $554,329 
at the time of her death. There is no 
other evidence as to its value and we, 
therefore, accept that valuation. 

In the year 1918 the estate received as 
ore payments the total sum of $49,500. 
Of this total sum the Commissioner de- 

| termined that $16,383.68 represented a 

| return of capital, that is, the present 
worth of future payments, and that the 
pro rata portion of the- remainder repre- 
sented taxable income. 

Julia Andrews Bruce inherited a part 
| of the contract right possessed by her 
mother. 
| ceived a total of $19,599.53 from ore pay- 
ments. 

These payments accrued to her by rea- 
son of the sale of her stock in 1916 and 
through her succession to contract rights 
owned by her mother. The Commis- 
sioner determined that of the total 
amount received $6,455.65 represented re- 
turn to capital and that 
| represented taxable income. 

The petitioners contend that the Com- 
missioner erred in adding to the taxable 
income any part of the ore payments re- 
| ceived; that the consideration received in 

1916, in addition to the cash, possessed 

no market value; that it was undeter- 
minable by reason of the fact that the 
tonnage to be produced annually was to 
be fixed by the board of directors of the 
Mahoning Ore and Steel Company on or 
| before April 1 of each year, and that 
there were no means of determining the 
} annual or total production; that, as a 
| consequence, the sale in 1916 did not re- 
| sult in taxable gain and that the amounts 


| received should not be subjected to tax | 


' until the March 1, 1913, value has been 


| returned to the petitioners, and with re- | 
| spect to the 550 shares inherited by Julin 
Andrews Bruce, until the value thereof 4 


at the time of the death of Louisa An- 
| drews has been recovered. 

| Considering, first, the contention of the 
petitioners that the consideration for the 
| stock received on March 11, 1916, was 


not determinable, we find in the stipula- | 


tion of facts that on that date the esti- 
mated ore reserves of the Mahoning Ore 


and Steel Company were 82,858,535 tons; | 


that the stockholders of the Andrews & 
| Hitchcock Iron Company were entitled 
cent 
tons. 

From these facts it follows that the 
stockholders were to receive total ore 


payments of $5,965,814.52 during the life | 


of the mine. 


Calculation of Contents 
And of Life of Mine 

The controversy, however, arises over 
the possible annual production and life 
| of the mine. But it was stipulated that 
the commissioner’s determination of an 
anticipated annual production of 1,841,- 


300 tons and an anticipated life of 45 | 


years were based upon the opinion cf 


engineers qualified by education and 


training in the iron mining industry to | 


| give such opinions. 

It is also agreed that for three years 
prior to March 11, 1916, the actual pro- 
| duction was substantially 1,841,300 tons 
annually. 


located, is one of the outstanding 
iron producing regions of the world. 
The annual production of this mine for 
several years prior to 1912 had been 
| around 1,250,000 tons. 
lier years of the World-War period, and 
up to 1916, it was approximately 1,870,- 
000 tons. 

The company, as of 


ie 
is 


the greatest demand for steel in 
history, was contemplating a production 
of 3,000,000 tons annually. 
| when this country was in the war and 
the demand for steel was great, the pro- 
duction was 2,500,000 tons, as shown by 
the payment of $49,500 to the estate of 
Louisa Andrews, attributable to 1,100 
shares. 

In 1920, when the war was over, the 
| production had dropped to approxi- 
| mately, 1,361,000 tons, as shown by the 


Bruce, attributable to 900 shares. 
results indicate that the annual produc- 
tion of 1,841,300 tons was a fair and 
| reasonable estimate and that the life of 
| the mine from 1916 would be approxi- 
mately 45 years. 

Wihle testimony was introduced tc the 
effect that the contents of the mine and 
the annual production could not be de- 


termined in 1916, from a consideration | 


| of all the evidence we are disposed to 
accept the’ figures of the engineer: who, 
|it was stipulated, were qualified to ex- 
press an opinion with respect thereto. 
The petitioners have also raised the 
point that there was no market value 
for the contract right received by Julia 


Andrews Bruce and Louisa Andrews in : 


1926. The only testimony offered in sup- 
| port of these contentions was by Hitch- 
cock, former president of the Andrews 
| & Hitehcock Iron Company. 

This witness testified that in the nego- 
| tiations for the sale of the stock there 
was no discussion concerning a full cash 
payment, because the buyer, the Youngs- 
'town Sheet & Tube Company, could not 
| afford to pay cash in full. 
the testimony offered in support of the 
allegation that the contract to receive 


future payments had no market value. | 
The contract of December 16, 1914, be- | 


tween the Mahoning Ore & Steel Com- 
| pany and its stockholders was unequivo- 
| eal, and applied to the total contents of 
the steel company’s mine, as and when 
mined. The contract of March 11, 1916, 


between the Youngstown Company and | 
| the former stockholders of the Andrews | 
& Hitchcock Iron Company, assured to | 


the latter deferred payments equivalent 


During the year 1920 she re- | 


the remainder | 


to receive 60 cents per ton, or 12 per | 
of the total tonnage, or 9,943,024 | 


The Massabe Range, where this mine | 


During the ear- | 


March 11, 1916, | 
| in the midst of the World War, and with | 
its | 


In 1918, 


This is all | 


Bequest Is Computed 


As of Date of Death 


| Time of Requisition of Right 
Basis for Assessment of 
Inheritance Levy. 


to 60 cents per ton on 12 per cent 
pany’s mines. 
The deferred payments were secured 
by shares of the capital : pm of the 
| steel company owned by the Andrews & 
Hitchcock Iron Company, which had been 


placed in the hands of a trustee for | 


that purpose, and, under the terms of 
the contract by virtue of which these 
shares were deposited with the trustee, 
the stockholders were assured that, in 
the event of default in any of the de- 
ferred installments by the purchaser of 
| the stock, they would receive their pro 
| rata share of the ore produced by the 
| steel company by exercising their option 
to take over the collateral securities. 

| It must follow that the contract right 
| was of such nature and the payments 
| therein provided for were so determinable 
and assured that it had a market value 
| when received. The amounts received in 
| the taxable years were in excess of the 
value which the contract had when re- 
| ceived. The property, consisting of the 
contract for future payments received, 
had a market value. 

The transaction of March 11, 1916, 
was complete within itself. It amounted 
to what is commonly known and referred 
to as a “closed transaction.” It was of 
such a nature that it created a new basis 


for determining gain or loss with re- | 


| spect to the subsequent payments made 
| under the terms of the contract. 


In view of this fact the March 1, 1913, | 


value of the assets sold become imma- 
terial to the consideration or decision of 
the case. 

The commissioner in his determination 
of the deficiency has determined the fair 
market value of the right to receive fu- 
ture payments, and from the evidence 
presented we can not say that his de- 
termination is not correct. A portion of 
each payment under the contract was a 
return of capital and a ‘portion repre- 
sented gain. 

The commissioner has determined 
what portion is gain by dividing the 1916 
value of the contract by the total ton- 
nage to be obtained, reaching the con- 
clusion that the payment for each ton 
represents 19.53 cents return of prin- 
cipal and 40.47 cents income; or, in other 
words, that each payment, whether made 
one year after the agreement was made 
or 45 years thereafter, is made up of 
35.554 pr cent return of principal and 
67.446 per cent income. 


Apportionment of Gain 
And of Capital Return 


The payments to all the stockholders | 
were estimated by the commissioner to | 
$132,573.60 annually for 45 years. | 
| These payments were reduced to present 

worth, using a discount of 6 per cent on | 

future payments, with a 4 per cent re- | 


be 


turn on sinking fund. 
It is evident that the present worth of 


the payment to be received at the end | 
of the first year differs substantially | 


from the present worth of the payment 
to be received forty-five years in the 
future. It is further evident that the 
| present worth of all of the payments is 

the sum of the present worth of each 
| annual payment, proper adjustment for 
the sinking fund being made. 

In determining what portion of the 


payment represented a return of the | 


1916 value, the Commissioner has made 
the allocation between principal and 
gain as if the present value in 1916 of 
each of the annual payments to be re- 
| ceived was exactly the same. The 
proper manner in 
what portion of the payment is principal 


is to split up the total 1916 present | 


worth into its component parts and to 
treat the present value of the first year’s 
payment as a return of principal upon 
the first 1,841,300 tons (the estimated 
annual production) mined, the present 
value of the second year’s payment as 
a return of principal upon the second 
1,841,300 tons mined, and mimilarly 
each year until the mine becomes ex- 


hausted, or the principal is all returned. | 


With respect to the stock received 
Julia Andrews Bruce on the death 
Louisa Andrews, there is no reason 
authority for going back to the date 


by 
of 
or 
of 


death for a basis for computing gain | 


or loss. 
The rights of the taxpayer under the 
contract had a market value in 1917, 
| when her right thereunder was received, 
and upon a subsequent conversion of 
such contract right, or upon receipt of 


thereof at the date of acquisition is to 
be taken as the basis for computing tax- 
able gain or deductible loss. 


Judgment will be entered on 15 days’ | 


notice, under Rule 50. 


Supreme Court Declares 


The Supreme Court of the 


99 


vember 22, 1926. 

Cases on call for Monday, November 
22, 1926, will be as follows: Nos. 9, 
72, 79, 81, 85, 95, 102, 111, 135, 145, 443, 
472, 527, 537, 553, 561 and 647. All of 


these are criminal cases and have been 


of the court to expedite criminal mat- 
ters. This assigned list of cases will 
occupy the entire week of November 22. 


of 


the total ore reserves of the steel com- | 





which to determine ! 


any gain by virtue thereof, the value | ranty, either express or implied, it is not 
| required that the buyer repudiate the 
| contract, but instead he may recoup his 


Recess Until November 22 | 


United ; 
States has recessed until Monday, No- | 
| by Justice Van Orsdel, follows: 


assigned in accordance with the policy 


—_ 


Mines and Mining 


ALL STATEMENTS Herein Are GIVEN ON OFFICIAL AUTHORITY ONLY 
AND WitrHout CoMMENT BY THE UNITED STATES DAILY. 


Tax Digest 
Principles Involved in Latest Decisions and 
Administrative Rulings. 


SYLLABI are printed in such form that they can be cut out and pasted on 


Standard Library-Index and File 


Cards approximately 3 by 5 inches, 


usually employed in libraries, and filed for reference. 


AMORTIZATION: Machinery. 


WWHERE taxpayer continues machinery in use after restoring factory to pre-war 

basis, and does not keep books so as to show actual loss in changing back 
to pre-war basis, he will not be allowed an additional amortization of war facilities. 
—Stillwater Milling Co. v. Com’r (Board of Tax Appeals.)—Index Page 3073, Col. 4. 


. 


DEPRECIATION: Rate: Buildings: Evidence. 
N the absence of sufficient evidence to determine life of a building rate of depre- 


ciation as fixed by Commissioner will stand.—Lennox and Lennox v. Com’r. | 


(Board of Tax Appeals.)—Index Page 3073, Col. 3. 


EVIDENCE: Burden of Proof. 


A NY presumption that petitioner’s returns are correct disappears when Commis- 

sioner, after an examination, officially and in manner prescribed by statute, 
determines they are incorrect and so notifies taxpayer, and thereafter, burden is 
upon taxpayer to show Commissioner’s determination is not correct—Appeal of 
Pennant Cafeteria Co. (Board of Tax Appeals.)—Index Page 3072, Col .7. 


EXPENSE: Business: Employes’ Welfare. 
PAYMENT made by a corporation to another corporation organized and ope- 
rated exclusively for the promotion of social welfare work among the em- 


A 


ployes and families of the employes of the incorporators, for the advancement of 
the physical, mental and moral interests of such employes and their families, and 
to assist them in sickness, disability, old age and death, is an ordinary and neces- 
sary expense of the business of the petitionex.—Elm City Cotton Mills v. Com’r of 
Int. Rev. (Board of Tax Appeals.)—Index Page 3073, Col. 5. 


GAIN OR LOSS: Basis for Determining Gain or Loss: Stock: Part Cash and Part 


AIN or loss on sale of capital assets determined.—Cooperative Publishing Co. v. 
Com’r (Board of Tax Appeals.)—Index Page 3078, Col. 2. 


GAIN OR LOSS: Basis for Determining Gain or Loss: Stock: Part Cas hand Part 


Future Payments. 


(TAXPAYER sold 
1, 1913, value. 


stock on March 11, 1916, for more than cost and less than March 
A part of consideration received was contract providing for 


future payments as ore was mined. Contents and life of mine and annual produc- 


tion were capable of determination, Held: 


Transaction in 1916 was completed sale 


resulting in no taxable gain or loss, and payments made under contract in taxable 
year were in part a return of capital, that is, the present contract, and a portion 
was gain.—Appeals of Bruce and Logan (Board of Tax Appeals.)—Index Page 


3072, Col. 2. 


LIMITATIONS: Upon Assessment and Collection: Period. 


A 


suits to collect taxes. 


CREDIT made by the Commissioner after the statutory period on refunds and 
credits has expired is null and void. The statute of limitations applies only to 
There is no statute of limitations barring a Suit to recover 


moneys wrongfully obtained from the Government, or wrongfully paid out of the 
Treasury.— (Secs. 277 and 278, all Revenue Acts; Art. 1272 and Art. 1307, Sec. 


281, Regulations 65.)—Memorandum: Gen. 
V-43-2946.—Index Page 3072, Col. 1. 


LOSSES: Deductions: Evidence. 


ROOF relative to certain deductions for 


Counsel, Bureau Int. Rev.: G. C. M. 314; 


losses claimed by the petitioner and dis- 


allowed by the Commissioner, considered and held insufficient to establish error. 
—Humble & Gulf Coast Oil Co. v. Com’r (Board of Tax Appeals.)—Index Page 


3073, Col. 1. 


PARTNERS: Fiscal Year: Refund Under Act of 1924. 


N individual who kept his books and filed his returns on the calendar year basis 
+* was a member of a partnership which kept its books on the basis of a fiscal 
year ended in the calendar year 1924, held: That he is not entitled to the benefit of 
the 25 per cent reduction in tax provided in the 1924 act for the year 1923 with 
respect to his share of the partnership profits for the fiscal year ended in 1924.— 
Appeal of Weaver (Board of Tax Appeals.)—Index Page 3076, Col. 6. 


INVESTED CAPITAL: Intangibles: Good Will. 
UPON organization in 1903 taxpayer entered upon its books good will in the 


amount of $115,753.56, which amount 


it thereafter reduced from time to time 


in subsequent years, including the fiscal year ending April 30, 1919, by charges 
against surplus in the total amount of $48,091.59; held: That the amount of $48,- 
091.59 should be restored to surplus and included in invested capital for the fiscal 
year ending April 30, 1920.—Box Board & Lining Co. (Board of Tax Appeals. )— 


Index Page 3073, Col. 4. 


INVESTED CAPITAL: Adjustment for Depreciation: 1913 Value. 
VALUE of tangible assets as of March 1, 1913, determined for depreciation pur- 


poses.—Cooperative Publishing Co. v. 


Page 3073, Col. 2. 


Com’r (Board of Tax Appeals.)—Index 


INVESTED CAPITAL: Erroneous Determination: Burden of Proof. 
ROOF relative to an alleged error in the computation of invested capital held 


insufficient to establish error.—Humble 
Tax Appeals.)—Index Page 3073, Col. 1. 


Buyer Is Permitted | 
To Recoup in Paying - 
For Defective Goods. 


Notto Require That Pur- 
chaser Repudiate 


| 
Breach of Warranty Declared | 
| 

Contract. | 


A. JosEpH, TRADING UNDER THE NAME 
AND STYLE or A. JOSEPH COMPANY, 
APPELLANT, V. JACOB HECKMAN AND 
Max MILLER, Co-PARTNERS, TRADING 
UNDER THE NAME AND STYLE OF Na- 
TIONAL BEVERAGE C0.; COURT OF AP- 
PEALS, DisTRICT OF COLUMBIA; No. 
4434, 

Where there has been a breach of war- 


damages when sued for the purchase 





price, the court held in this case. 

Edwin C. Brandenburg and L. N. Denit 
appeared for the appellant, and A. L. 
Newmeyer and N. W. King for the ap- 
pellee. 

The case was before Martin, Chief 
Justice; Robb and Van Orsdel, Associate 
Justices. The full text of the opinion, 


This appeal is from a judgment of 
the Supreme Court of the District of 
Columbia entered upon a verdict in favor 
of defendants awarding a recoupment for 
breach of warranty on‘a sale of mer- 
chandise. 


It appears that the plaintiff, Joseph 


| Company, sold to the defendants, Heck- 


man & Miller, 77 barrels of grape juice 


& Gulf Coast Oil Co. v. Com’r (Board of 


at $50 per barrel. The goods were 
shipped from California, and reached 
Washington in November, 1921. 

After inspecting the car, the defend- 
ants paid on the purchase price $850, 


and subsequently made a further pay- | 


ment of $300, leaving an unpaid balance 
of $2,700.00. 


Goods Declared Impure. 

This amount defendants refused to 
pay, on the ground that the goods, sold 
to them as pure grape juice, was in fact 
impure, adulterated, and unfit for bev- 
erage purposes. When defendants noti- 
fied plaintiff that the goods were not as 
represented, plainti® came to Washing- 
ton and agreed to take back the goods 
then on hand if defendants would pay 
the freight and storage charges. This 
defendants refused to do, whereupon suit 
was brought for the balance of the pur- 
chase price. 

The case was twice tried to a jury. 
On the first trial the jury awarded de- 
fendants a verdict for $230 on a plea of 
set-off. A new trial, however, was 
granted by the trial court, presumably 
upon the theory that the court in its sub- 
mission of the case to the jury had 
left open the question of the ownership 
of the goods still remaining in storage. 

Before the case came on for second 
trial, defendants amended by filing an 
additional plea claiming damages by way 
of recoupment for breach of warranty. 
Issue was joined on this plea and a ver- 
dict returned for the defendants. From 
the judgment thereon this appeal was 
taken. 

No Rescission Asked. 

This is not a case of an attempted re- 

scission or repudiation of a contract after 


discovery of the defect of the goods; | 


hence, the contention of appellant that 
he should recover because of the delay 
of defendants in repudiating the con- 
tract after actual discovery of the de- 
fect in the goods, has no application to 











Iron and Steel 


Industry 


Tax Readjustment 
By Commissioner 
Presumed Corree? 


Burden of Proof of Erro1 
Said to Shift to Taxpayer 
After Finding Is 
Made. 


APPEAL OF PENNANT CAFETERIA CO.! 
BoarD OF TAx APPEALS; No. 6469; Oc 
TOBER 30, 1926. 


The board ruled in this case that an: 


| presumption that the petitioner’s tax re 


turns were correct disappears when thi 


commissioner, after an examination, offi 
cially and in the manner prescribed by 
statue, determines that they were in- 
correct and so notifies the taxpayer, anc 
thereafter the burden is upon the tax- 
payer to show that the commissioner’: 
determination is not correct. 

W. T. S. Curtis, Esq., and W. E. Bar. 
ton, Esq., for the petitioner, and H 
Ravenel, Esq., for the commissioner. 

The full text of the opinion, by Mr. 
Sternhagen, follows: 

The petitioner contests the determina- 
tion of an aggregate deficiency of $2,- 
558.28 for the years 1921, 1922, and 
1923. It alleges in its petition and 
proves that its books for the years prior 
to 1922 were all destroydd in a fire 
which occurred in August, 1922. 

A revenue agent made an investiga- 
tion of the petitioner’s returns and upon 
his recommendation the Commissioner 
made certain adjustments upon which 
the deficiency is founded. 

The petitioner took the depositions 
orally of two witnesses, one its secre- 
tary, treasurer and manager, in whose 
charge the books of account were kept, 
and the other a person who prepared the 
returns for the years in question. From 
these depositions the petitioner asks the 
board to find that the returns were cor- 
rectly made and in accordance with the 
books. Upon such a finding the peti- 
tioner contends that it is entitled to 
judgment setting aside the deficiency. 

No Evidence of Error. 

The record contains no evidence upon 
which we can hold that the commis- 
sioner’s determination is in error. Any 
presumption that the petitioner’s re- 
turns were correct disappears when the 
commissioner after an examination offi- 
cially and in the manner prescribed by 
statute determines that they were incor- 
rect and so notifies the taxpayer. Other- 
wise the proceeding before the board in 
which the taxpayer undertakes to prove 
the commissioner’s error and Rule 20 
of the board’s rules of practice would 
amount to nothing. 

The very root of every case before the 
board is the taxpayer’s statutory return 
under oath. Manifestly he does not 
prove his case by proving his statutory 
return. 

But it is said that the petitioner here 
made its return in due course from .its 
books which, it is said, reflected its in- 
come, and that when these books were 
destroyed it was deprived of its evi- 
dence and left helpless. 

This is not necessarily true. How- 
ever, in the present case we are not 
convinced of the hardship upon the peti- 
tioner. The depositions of the two wit- 
nesses leave it far from clear as to 
whether the books were in fact a true 
reflection of income, and the categorical 
statement that they were is not con- 
vincing. 

Changes Called Arbitrary. 

The petitioner argues that the reve- 
nue agent’s adjustments were arbitrary 
and should therefore not be sanctioned 
by the board. It calls the commissioner 
to task for not calling the examining 
revenue agent to the stand to explain 
his adjustments. 

The revenue agent was present at the 
taking of the depositions and so far as 
we are aware he was entirely available 
to the petitioner to be called as a wit- 
ness. If through him the petitioner 
could have proven that the adjustments 
were arbitrary or otherwise not in ac- 


| cordance with the facts, it might have 


established the in its 
favor. 

But until it did so in one way or an- 
other there was no occasion for the re- 
spondent to prove the correctness of his 
action. 

Judgment will be entered for the com- 


missioner. 


preponderance 


to this case. The authorities cited by 
appellant, in support of this proposition, 
are not in point. 

Defendants are not asking rescission 
of their contract, nor are they seeking 
to repudiate it. They admit that title 
passed to them, but are defending by 
way of recoupment for damages for a 
breach of warranty. 

The principle is well established that 
a purchaser, where there has been a 
breach of warranty, either express or 
implied, is not required to repudiate the 
contract. He may recoup his damages 
when sued for the purchase price. Bulk- 
ley v. Honold, 19 Howard 390; Nashua 
Iron Company v. Brush, 91 Fed. 213; 
Kerman v. Crook, 100 Md. 210; Queen 
City Company v. Pittsburg Company, 97 
Md. 429. 

Since this is the principal ground upon 
which the appeal turns, we find it unnec- 
essary to consider the other errors as- 
signed. They are predicated upon the 
theory of a repudiation of the contract, 
and not upon the case on which issue 
was joined, tried, and submitted to the 
jury. In this view of the case, we find, 
without stopping to further consider the 
exceptions, that no reversable error was 
committed. 

The judgment is affirmed with costs. 

November 1, 1926, 
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Depreciations 


Computations 


Computation Mistake 
Held as Insufficient 


For Error in Tax Case 


Deductions for Losses Disal- 
lowed by Commissioner Re- 
viewed by Board of 
Tax Appeals. 


HumBLE & GuLtr Coast OiL Co., PETI- 
TIONER, V. COMMISSIONER OF INTERNAL 
REVENUE; Boarp or TAx APPEALS; No. 
1078; OcToBER 30, 1926. 


In this case the Board of Tax Appeals 
considered proof relative. to certain de- 
ductions for losses claimed by the peti- 
tioner and disallowed by the commis- 


sioner, and proofs relative to an alleged 
error in the computation of invested cap- 
ital, and in each case held the proofs in- 
sufficient to establish error. t 

J. E. Niday, Esq., for the petitioner, 
and John D. Foley, Esq., for the re- 
spondent. 

The full findings of fact and the opin- 
ion by Mr. Green follow: 

The petitioner is a trust association 
acting under a declaration of trust made 
pursuant to the laws of the State of 
Texas and filed in Harrison county of 
that State. 

On its income and profits-tax return 
for the year in question, the petitioner 
claimed, among others, the following 
losses, all of which were disallowed: 

1. $7,000 paid for Hardin lease of two 
acres, Burkburnett townsite. 

2. $107,000 loss on sale of Kansas 
leases. 

3. $30,118.22 loss on equipment. 

4. $540 loss due to personal injuries 
to workman. 

5. $70,075.13 development and pro- 
motion expense. 

On January 24, 1919, Hardin’ and his 
wife, in consideration of $7,000 paid on 
the execution of the lease, leased to the 
petitioner certain property for a term 
of five years. The rental stipulated was 
one-eighth of the oil produced and saved, 
and a monthly cash payment out of the 
proceeds of the sale of gas and casing- 
head gas. It was provided that the lease 
should terminate if drilling was not com- 
menced on the land on or before May 24, 
1919, unless the lessee on or before that 
date paid the lessors the sum of $1,000. 
Upon such payment, the period within 
which a well should be drilled was ex- 
tended four months. At the end of such 
four-month period the drilling might 
again be similarly deferred upon the pay- 
ment of $1,000, and so on until the ex- 
piration of the term. It was further pro- 
vided that, if the first well drilled proved 
to be a dry hole a second well should 
be commenced within 12 months from 
the expiration of the last rental period 
for which the rental had been paid, un- 
less before the expiration of such 12- 
month period the rental payments had 
been resumed. 

The petitioner drilled a well in 1919 
which proved to be a dry hole. The 
record is silent as to rental payments 
subject to the drilling of such well and 
as to a declaration of forfeiture or aban- 
donment. 

In the year 1918 the petitioner pur- 
chased certain leases covering 969 acres 
of land in Neosho County, Kansas. Upon 
the land so leased were nine or 10 pro- 
ducing oil wells. The leases were sold 
in the year 1919. Neither the purchase 
nor the selling price of the leases is in 
evidence. 

The petitioner owns an oil well in 
the Burkburnett oil field. On this prop- 
erty, such as a derrick, tanks, etc., all 
of which were destroyed by fire. The 
reggrd does not disclose the year of the 
fire, the cost of the property destroyed, 
nor the insurance or salvage, if any. 

In 1919 one of the employes was in- 
jured and in 1920 the matter was ad- 
justed by a payment of him of $540. The 
commissioner denied the deduction, ap- 
parently upon the theory that the peti- 
tioner kept its books upon the accrual 
basis. There is nothing in the evidence 
to indicate whether its books were kept 
upon the cash or the accrual basis. 


Opinion by Board. 

Green: The first assignment of error 
relates to the disallowance of five de- 
ductions claimed by the petitioner in its 
return. 

The first deduction in controversy is an 
alleged loss resulting from the Hardin 
lease. It is obvious from an examination 
of the lease that the petitioner herein 
might, upon the making of certain pay- 
ments specified therein, remain in pos- 
session during the full term of the lease. 
As was set forth in the findings of fact, 
there is no evidence as to the rental pay- 
ments or as to@ declaration of forfeiture 
of abandonment. We cannot tell from 
the records whether the lessee’s rights 
were ever terminated, and, consequently, 
we must hold that there was no loss in 
the year 1920. 

The second deduction in controversy is 
an alleged loss on the Kansas leases. The 
petitioner, while admitting that the loss 
was sustained in 1919, contends that be- 
cquse it failed to deduct it in that year 
that it is entitled to deduct it in 1920. 
There is no provision of the statute un- 
der which such a shifting of losses is 
permissible, and, consequently, we must 
approve the action of the Commissioner 
as to this loss. 

The third deduction in controversy is 
an alleged loss on equipment destroyed 
by fire. The petitioner has failed to 
prove the cost of the property destroyed, 
the insurance or salvage, if any, and the 
year in which the fire occurred. Under 
such a state of proof, we must affirm the 
Commissioner. ; 

The fourth deduction in controversy is 
a loss due to personal injuries to an em- 
ploye. In the disallowance of this we be- 
lieve, the Commissioner was in error. So 
far as the evidence discloses, there was 
nothing to accrue in the year 1919, and, 
consequently, having paid the loss in 
1920, the petitioner is entitled to a de- 
duction for the amount thereof in that 
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Value of Tangible Assets Determined ° 
For Purpose of Fixing Depreciation 


Findings of Cominissioner of Internal Revenue Held Not 
to Be Res Adjudicata as to Him. 


Co. v. Com- 
MISSIONER OF INTERNAL REVENUE; 
Boarp oF TAx APPEALS; No. 8606; Oc- 
TOBER 30, 1926. 

In this case the Board of Tax Appeals 
determined the value of tangible assets 
as of March 1, 1913, for depreciation 
purposes, and the gain or loss on sale 
of capital assets. 

H. C. Hammends, @ P. A., appeared 
for the petitioner, and R. A. Littleton, 
Esq., for the respondent. 

The full text of the finding of fact 
and the opinion follow: 

The petitioner herein is an Oklahoma 
corporation with its principal place of 
business at Guthrie. It was organized by 
five individuals to take over from them 
certain property which they owned as 
partners. The property just mentioned 
consisted of a lot in the City of Guthrie, 
a three-story building situated thereon, 
and the machinery and equipment neces- 
sary for the operation of a printing plant. 

All of the property above referred to 
originally belonged to the State Capital 
Company. This orgadhization went into 
bankruptdy and the holders of the first 
mortgage on the property instituted 
foreclosure proceedings and at the fore- 
closure sale purchased the property for 
$8,000. The five partners were em- 
ployes of the State Capital Company 
and as such were thoroughly conversant 
with the property and business of the 
company. 

When it became bankrupt they leased 
the property from the receiver and car- 
ried on the business until the foreclosure 
sale. After the foreclosure sale the part- 
ners offered the purchasers $15,000 for 
the property to be paid by a $3,000 
cash payment and notes for the balance. 
This offer was accepted and on Janu- 
ary 4, 1913, the purchase and sade was 
completed. Shortly thereafter the peti- 
tioner was organized and the property 
thus acquired was transferred to it in 
exchange for shares of stock having a 
total value of $15,000. 

The State Capital Company owned 
several linotype machines. These were 
damaged by fice in 1902. Thereafter 
they were in part repaired and one placed 
in a usable condition. Two of them were 
sold in 1921. 

Business Is Moved. 

In the year 1910, the capital of the 
State of Oklahoma was moved from 
Guthrie to Oklahoma City. This change 
materially affected business conditions 
and property values in Guthrie and had 
a_ considerable effect upon the business 
of the petitioner’s predecessor. 

The petitioner, immediately after its 
incorporation, opended a set of books 
and, among other entries, were the fol- 
lowing: 

Building and site 

Machinery and type 

Furniture and fixtures 


$12,000 


$21,000 

The commissioner, after making such 

additions to the plant and equipment ac- 

count as he deemed warranted by reason 

of subsequent expenditures, placed upon 
the property the folowing valuations: 

For the year 1920. 

$12,760.85 

9,047.40 

2,112.06 


Building 

Machinery and equipment..., 
Furniture and fixtures 

For the year 1921. 

RE a ciasiss Kaien Se ages 0-8 $12,760.85 
Machinery and equipment.... 10,997.33 
Furniture and fixtures 2,112.06 
Automobiles 1,723.44 


Building 
Machinery and equipment... 
Furniture and fixtures 
Automobiles 
Electric sign 
For th 


$12,760.58 
- 16,310.96 
2,147.06 
1,723.42 


year 1923. 
Building 

Machinery and equipment 
Furniture and fixtures........ 
Automobiles 1,727.44 

For the various years the commis- 
sioner allowed depreciation on the vari- 
ous classes of property as _ follows: 
Building, 3 per cent; machinery and 
equipment, 10 per cent; furniture and 
fixtures, 10 per cent; automobiles, 33 1-3 
per cent; electric sign, 5 per cent. 

Allegation of Errors. 

Green& The first allegation of error 
relates to the March 1, 1913, valuation of 
the depreciable property as determined 
by the commissioner for the purpose of 


$12,760.85 
16,584.44 
2,147.06 


year, regardless of whether it was on a 
cash or on an accrual basis. 

The petitioner abandoned its deduc- 
tion as to the expenditure of $70,075.13 
which it claims the right to deduct as 
devopment and promotion expense. 

The second assignment of error re- 
lates to the computation of invested 
capital. It is contended that the pro- 
posed excess profits tax of $1,849.26 
cannot be correct, since the net income 
was determined by the Commissioner 
to be $12,246.31. This contention is 
apparently based upon the misapprehen- 
sion that the excess profits credit is 
computed by taking eight per cent of 
the outstanding capital stock. Such is 
not the law. Section 301(b) of the 
Revenue Act of 1918 requires the tax 
in the first bracket to be twenty per 
centum of the amount of the net income 
in excess of the excess-profits credit. 
Sect’on 312 of the same Act provides 
that such credit shall consist of a spe- 
cific exemption of $3,000 plus an amount 
equal to eight per cent of the invested 
capital. The record is whd@lly silent as 
to the invested capital of tHe petitioner. 
We do not know what was claimed or 
what was allowed. It is apparent that 
the Commissioner did not allow an in- 
vested capital equal to'the par value of 
the outstanding capital stock, but there 
is nothing to indicate that his determi- 
nation in this regard was erroneous. 
Judgment will be entered on 15 days’ 
notice, under Rule 560. 


computing depreciation thereon and the 
gain or loss on the linotype machines re- 
sulting from their sale. 

In addition to the facts found above, 
the evidence shows the cost to the State 
Capital Company of the assets or prop- 
erty the value’of which on March 1, 1913, 
is in controversy. A substantial portjon 
of the property was purchased by that 
company in 1902 and there is no proof 
of purchases immediately prior to the 
bankruptcy proceeding. The transac- 
tions from which these costs are derived 


are too remote to serve as a measure of | 


the March 1, 1913, value. 

The evidence also shows that prior to 
their purchase, the five partners made 
an inventory and appraisal of the prop- 


erty and that the value thus determined | 
by them is substantially in excess of the | 


price paid at the foreclosure sale or by 
the five partners. We do not know what 
sort of value the five were endeavoring 
to ascertain, but it is clear that it was 
not market value, and we therefore con- 
clude that the appraisal is no. evi- 
dence of the March 1, 1913, value. 
Sales Evidence Values. 

It seems to us that the two sales are 
the best evidence of value, and we there- 
fore find the value of the property at the 
date of its acquisition by the petitioner 
to have been $15,000. There is no evi- 
dence of appreciation between that date 
and March 1, 1913. 

The second allegation of error is based 
upon the theory that the commissioner 
having once fixed the rates of deprecia- 
tion applicable to specific units’of ue- 
preciable property, must thereafter al- 
low a deduction for depreciation at the 
rate thus fixed. We know of no prece- 
dent which holds that the commissioner’s 
determinations are, as to him, res adjudi- 
cata, this board has repeatedly held to 
the contrary. 

The third allegation of error relates to 
a net loss which the petitioner alleges it 
sustained in 1919, and which it seeks to 
deduct from its net income for the year 
1920. The tax for the year 1919 is not 
considered in the deficiency letter. It 


petitioner showed a net income of 
$405.25, and that the commissioner de- 
termined the net income for that year 
to be $1,550 and that he proposed an ad- 
ditional assessment for that year. 

It does not appear whcther an assess- 
ment of the additional tax was made or 
a claim for refund was filed. The proof 
by which the petitioner seeks to estab- 
lish the net ,loss is wholly inadequate. 
Because of this inadequacy, a are not 
called upon to determine whether, under 
the statute, as a matter of right, it is en- 
titled to have determined by this board, 
a net loss for a year not involved in the 
deficiency letter where such net loss is 
still a matter of controversy . between 
the commissioner and the petitioner. 


Rates Not Changed. 


There is no evidence upon the issue 
presented by the fourth allegation of 
error. Apparently it is based upon the 
theory that a net loss for 1921 would be 
established as the result of increasing the 
basis and rates for depreciation. Our 
conclusion as to the proper basis has al- 
ready been stated and there is no evi- 
dence warranting a change in the rates 
fixed by the Commissioner. 

The evidence offered in support of the 
fifth allegation of error leaves us in doubt 
as to how many linotype machines the pe- 
titioner had, their cost to petitioner, their 
value on March 1, 1913, and as to which 
machines were sold. It also appears that 
some of the machines were in part dis- 
mantled to secure parts for others. We 
are, therefofe, unable to ascertain 
whether the Commissioner’s computation 
of gain is correct or erroneous. 

Judgment will be entered for the Com- 
missioner. 


= that in its return for 1919 the 


| Commissioner Upheld 
In Depreciation Rate 


Board of Tax Appeals Upholds 
Amount Fixed in Absence of 


Other Sufficient Evidence. 
C. D. LENNox AND SALLIE B. LENNOx, 
PETITIONERS, V. COMMISSIONER OF IN- 

{ 


TERNAL REVENUE; BOARD OF TAx AP- 
PEALS; No. 1737, OCTOBER 30, 1926. 


In this case the Board of Tax Appeals 
allowed the rate of depreciation fixed by 
the Commissioner to stand on certain 
houses, due to the insufficiency of the en- 
durance to determine exactly the life of 
the houses. 7 

C. D. Lennox, for the petitioners, and 
R. A. Littleton, Esq., for the respondent. 

The full findings of fact and the judg- 
ment of the Board follows: 

The taxpayers own several large 
farms in the State of Texas. These farms 
are divided into smaller tracts and 
rented to white and colored tenants. 
Each tenant is provided with a small 
house, barns, sheds and fencing. There 
are in all some 40 sets of tenant im- 
provements. The houses are cheaply 
constructed and have a varying life, de- 
pending upon the care they receive, the 
repairs made upon them, the materials 
used, and the nature of their construc- 
tion. We are unable to determine from 
the evidence what the life of any par- 
ticular building, or the average life of 
a group of buildings, would be. In ad- 
dition to the farm buildings and other 
improvements mentioned, the taxpayers 
owned and claimed depreciation on one 
brick building. 

The taxpayer and the commissioner 
agree that the total value of the im- 
provements in the year 1919 was $57,910. 


' The commissioner allowed depreciation 


| spon the brick building at the rate of 


3 per cent and upon the frame -building 


Business 


Good Will 





Court Holds Some of War-Time 
Machinery Was Retained 
In Use. 


STILLWATER MILLING Co. v. COMMISSION- 
ER OF INTERNAL REVENUE; BOARD OF 
Tax APPEALS; No. 5687; OcToBer 30, 
1926. 


In this case the boar® determined the 
amount expended by petitioner in 1918 
for repairs so as to produce war time 
deduction for amortization as proof was 
lacking, and it appeared that the peti- 
tioner had retained some of the machin- 
ery purchased in 1918. 


C. H. Garnett, Esq., fr the petitioner, 


| and R. Littleton Esq., for the respondent. 


The full opinion as delivered by Mr. 
Green follows: 
Allows for Repairs. 
Of the total amount expended by the 


iti in remodeling its plant for the | : 
nis satesged ip : ° | duction of $15,000, 


purpose of manufacturing war-time flour, 
the commissioner has allowed, as a deduc- 
tion in 1918, $4,058.65. The petitioner 
contends that the remainder, less $118.67 
received from the sale of lumber and 


other small items, should be allowed as a | 
It appears, however, | 


deduction in 1919. 
that when the mill was remodeled in 1918, 
certain machinery was purchased, some 
new and some second hand, And that 
this machinery was continued in use by 
the taxpayer after the mill was restored 


in 1919 to its pre-war condition. The cost | 


of this machinery does not appear in the 
record, and, except for the fact that the 
major portion of the amount expended in 
1919 was due to labor, we have no in- 
formatiop as to the proportionate amount 
representing the cost of the machinery, 


and we are not in position to say that | 


the petitioner has not been. allowed as a 
deduction the full amount to which it is 
entitled under the law. 

From the record it appears that the 
petitioner kept its accounts covering ex- 
penditures in‘a rather iregular manner 
by posting improvements, replacements 
and repairs in one account until the end 


of the year, at which time the amounts | 


segregated 
At that 
and 


expended for repairs were 
from the capital expenditures. 
time ‘the petitioner’s bookkeeper 


president checked each item and listed | 


as repairs only such amounts as were 
expended for the purpose of keeping the 
plant in running condition. 
dence convinces us that the petitioner 
expended the sum of $4575.81 in making 
repairs in the year of 1918, and it is en- 
titled to a deduction of that amount. 


With reference to the taxes for 1918 | 


prorated in determining the petitioner’s 
invested capital for 1919, the commis- 
sioner has admitted that the proper 
amount is $290.40, instead of $2,204.04, 
as used in his computation. 

Judgment will be entered on 15 days’ 
notice, under Rule 50. 


Business Good Will 
Held as Intangible 


Board of Tax Appeals Rules 
Cash Must Be Restored to 
Surplus in Box Case. 


Box Boarp & LINING Co., APPEAL; BOARD 


oF Tax APPEALS; No. 5438; OCTOBER | 


30, 1926. 


payer entered upon its books good will in 
the amount of $115,753.56 from its pur- 
chase of the business of G. S. Cook & 
Co., through D. J. O’Connell. 
amount was reduced from time to time 
in subsequent years by charges against 
the surplus in the total amount of $48,- 
091.59. The Board decided that this lat- 
ter amount should be restored to surplus 
and included in invested capital for the 
fiscal year ending April 30, 1920. 

H. B. Hawkins, C. P. A., appeared for 
the petitioner, and A. H. Murray, Esq., 
for the Commissioner. 

The full text of the opinion by Mr. 
Littleton follows: 

The taxpayer claims that when 
acquired the assets and business of G. S. 
Cook &.Company through the exercise 
of an option to purchase theretofore 
given to D. J. O'Connell, and by reason 
of the contract with O’Donnell to work 
for the company for one year at a salary 


of $4,000, it acquired for stock good will | 


of an actual cash value of $67,622.27. The 
evidence submitted does not convince the 
Board that taxpayer acquired good will 
of any determinable cash value. It has 
been shown, however, that upon organ- 
jzation the taxpayer entered upon its 
books good will in the amount of $115,- 
753.56, and that in the years following, 
including the fiscal year ending April 
30, 1919, this amount was reduced from 
time to time by charges against surplus 
in the total amount of $48,091.59; $21,- 
225.43 being so charged in the fiscal year 
ending April 30, 1918. 

In view of the fact that the commis- 
sioner has held that taxpayer acquired 
no good will having an actual cash value 
and has refused to include any amount 
in invested capital of this account, and 
we have approved this action on his part, 


it is apparent that surplus in the amount | 


of $48,091.59 credited to alleged good will 
arbitrarily entered upon the books at 
$115,753.56 should be restored to the sur- 
plus aceount and included in’ invested 
capital for the taxable year. The com- 
missioner included in the invested capital 
for the taxable year surplus of $51,000. 
If this figure included the above sum 


commissioner’s determination was cor- 
rect, otherwise it was erroneous. 

Judgment will be entered on 15 days’ 
notice, under Rule 50. 


and other improvements at the rate of 6 
per cent. The toxpayers deducted de- 
preciation at the rate of 10 per cent. 

Judgment will be entered for the com- 
missioner, 
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Customs Rulings 


Additional Deduction | 
Denied Milling Firm | 


Payment By Concern to Promote Welfare 
of Employes Declared Necessary Expense 


Payment by One Corporation to Another to Obtain Care 


for Its Working Force Declared No Gift. 


EuLM City CoTTon MILLS v. COMMISSION- 
ER OF INTERNAL REVENUE; BOARD OF 
- Tax APPEALS; No. 7636; OcTOBER 30, 
1926. 
A payment made by a corporation to 
another corporation organized and oper- 





| with its 


The evi- | 


This | 


it | 


ated exclusively for the promotion of 
social welfare work among the employes 
| and families of the employes of the in- 

corporators, for the advancement of the 
| physical, mental and moral interests of 
such employes and their families, and 


| to assist them in sickness, disability, old 
| age and death, is an ordinary and neces- 


sary expense of the business of the pe- 
titioner, the Board of Tax Appeals held 
| in this proceeding for the redetermina- 
tion of a deficiency in income and profits 


| taxes of $6,900 for the year 1919, re- 


sulting from the disallowance of a de- 
representing 


payment made to the. Textile Benefit 


| Association. 


Hatton Lovejoy appeared for the peti- 
tioner; Henry Ravenel, for the re- 
spondent. 

The full text of the Board’s findings 
and opinion follows: 

The petitioner is a Georgia corporation 
principal office at 


facturing plant employing approximately 

450 persons. The employes, with their 

families, lived in houses owned by the 

petitioner, which surrounded the plant. 
Firm Promotes Welfare. 

From the time it began operation in 
May, 1907, the petitioner has taken an 
active interest in promoting 
work among its employes. Such interest 
had manifested itself in the construction 
of school houses, churches, and a Y. M. 
C. A. building. It contributed to the pay- 


ment of salaries of teachers and minis- | 


ters, provided ground for children’s gar- 
dens, furnished supervision therefor, pro- 
moted the activities of the Boy Scouts, 
| Salvation Army andthe Y. M. C. A., 
which serves men and women, boys and 


| girls, and furnished play grounds and 
other facilities for various athletic and | 


| recreational activities. 
It also provided nurses and hospital 
| facilities for its employes In of 
illness. 

These facilities were provided by the 


case 


| taxpayer for the exclusive use of its em- 


ployes and their families. Not over 5 
per cent of the attendance at the 
churches and schools was by outsiders. 

Since the organization of the petitioner 
corporation, only on one occasion has it 
had any serious labor trouble and that 
was in 1909. Approximately 10 per cent 
of its present employes have been with 
petitioner since it began operations in 
1907, and about one-half of the employes 
| have been with it for a period of 10 
| years. 
|  Petitioner’s labor turnover has been 
| small and the employes generally are 
| contented. This has been due largely to 
the promotion of welfare work among 
the employes. No labor disputes were 
pending between the petitioner -and its 
employes on December 31, 1919. 

On December 30, 1919, the petitioner 
and four other mills organized the Tex- 


| tile Benefit Association, which was incor- 


porated for a period of 20 years, with 
the privilege of renewal. As _ provided 
in the charter, the corporation was “not 
to be operated for pecuniary profit but to 
be operated exclusively for religious, 


Upon organization in 1903 the tax- | charitable and educational purposes, and 


for the promotion of social welfare; to 
promote the welfare of employes and 
families of employ€s of the incorpora- 
tors, their associates and other employ- 
ers who may become connected herewith; 
to advance the physical, mental, moral 
and religious interests of such employes 
and families of the employes; and to as- 
sist them in sickness, disability, old age 
and death; such corporation to have no 
capital stock.” 

The articles of incorporation provide 
that officers of each mill connected with 
the association shall select a trustee for 
each mill or plant and each trustee shall 
hold office at the pleasure of the officers 
of the company selecting him. The trus- 
tees thus selected, together with a trus- 
tee selected by them jointly, compose the 
board of trustees. 

The board of trustees manages, con- 
trols and directs the business and prop- 
erty of the association. The association 
has “the right and authority to receive 
gifts, bequests and devises, to invest the 
funds of the corporation in stocks, bonds, 
choses in action and every character of 
property, real and personal; and to han- 
dle and manage such property in such 
manner as will best insure safety of in- 
vestment and return upon the same; to 
act as trustee in any trust created for 
the promotion of the ®bject of its incor- 
poration; and to apply any money or 
property in its hands to the promotion 
of the objects of its incorporation.” 

A majority vote of the board of trus- 
tees is sufficient to authorize or accept 
an amendment to the association’s char- 


| ter or to authorize its surrender. 


On December 31, 1919, the petitioner 
and the Textile Benefit Association en- 
tered into a contract containing the 
following provisions: 

“That whereas the said company de- 
sires to enter into a contract with the said 
association and to pay certain moniey to 
said association for the benefit of the em- 
ployes and families of employes of the 
said company: now, therefore, in consid- 





eration of the sum of $15,000 paid by 
the said company to the association 
and of such money as may hereafter be 


" | | paid, the said association agrees on its 
of $48,091.59 credited to good will, the | 


part: 

“First. That upon the death of each 
employe of the said company, who has 
been in such employment for three 
months immediately prior to such death, 
the association will pay the sum of $100 
toward the burial expenses of the said 
employe. Said sum shall be paid to the 
| undertaker or to the family of the em- 





or to any person who has paid the burial 


the ! 


La Grange. | 


| During 1919 it operated a cotton manv- | sire 


welfare | 








ploye to be used for the said purpose, | 


expenses, as may be determined by the 
association. 

“Second. The association agrees to 
employ and furnish a competent phy- 
sician to give a thorough medical exami- 
nation to each employe of the said com- 
pany and also to each member of the 
family of each employe when the said 
company so desires, and also to examine 
each person becoming an employe or de- 
siring to become an employe of the said 
company at any time hereafter, when 
so requested. 

“Third. The association agrees that 
the remainder of the above amount paid 
by th® company to the association as 


| well also as any amount hereafter paid 


by the said company to the said asso- 
ciation under this contract shall be used 


and applied by the said association for | 


the benefit of the employes and fam- 
ilies of the employes of the said com- 
pany for such othe 


and the officers of the said company. 
Such money is not to be held and ac- 
counted for separately; but is to become 
a part of the common assets®of the as- 
sociation and subject to its liabilities and 
contracts. 

“Fourth. It,is the intention and de- 
of the parties thereto that the 
amount received shall be invested and 


{the income therefrom primarily to be 


used for the purpose stated, and that the 
corpus may be increased as a basis for 
an income to be used in increasing pro- 
pertions and for other and wider pur- 
poses; for the benefit of the employes 


| and families of the employes in whose in- 
it | 


terest this contract is made, but if 
should become necessary to carry out 
the terms of this contract or when other- 
wise so agreed by the said association 
and the said company, the corpus may 
be used for such purpose. 

Provide for Rescission. 


“Fifth. In the event that in the fu- 


| ture the administration of these funds 


and the execution of this contract shall 
prove unsatisfactory, or should become 
impossible for any reason, this contract 
may be rescinded by either party and 
thereupon the association shall repay to 
the said company the remainder in its 
hands from the money paid into the said 
association by the said company, or the 
said association shall pay to the said 
company the proportion of the net assets 
of the said association, which the amount 
paid in by the said company bears to 
all the money paid to the association by 
the said company and by other companies 
under similar contracts.” 

The petitioner, on the 30th day of De- 
cember, 1918, made a contribution of 
$15,000 to the association. This was 
about 4 per cent of the petitioner’s pay- 
roll. 

By the end of 1919 the amount of 
$105,000 had been paid into the associa- 
tion by the incorporators. Part of the 


; amount paid in has been expended under 


the provisions of the contract. However, 
the greater part has been invested. 

Of that invested, a portion was used 
to purchase stock of the incorporators, 
the remainder being invested in securi- 
ties of other corporations. The peti- 
tioner paid into the association an addi- 
tional $15,000 in 1920. 

The books and records 
tion are kept separately 
the petitioner or of the other incorpo- 
rators. The property of the association 
is held in its own name and separate and 
distinct from that of the incorporators. 
The amounts paid in by each of the in- 
corporators are paid into a common fund. 

The activities of the association down 
to date have consisted largely of paying 


of the associa- 
from those of 


$100 toward burial expenses of employes | 


of the different mills which organized it, 
as provided in the contract; providing 
nurse and hospital care for employes, 
and giving physical examinations to em- 
ployes and their families. 

Petitioneer’s Expenses Cut. 

Prior to entering into the contract with 
the association, the petitioner’s hospital 
budget ran about $12,000 a year. Since 
that time petitioner does not furnish 
nurses or hospital facilities, except to fur- 
nish a janitor in times of epidemics. 

While the trustees have exercised great 
care in the management of the associa- 
tion’s funds, they have been- unable to 
keep the expenditures below the amounts 
received from the investments. It was 
the purpose to accumulate the associa- 
tion’s assets to the point where the funds 
would be sufficient to Begin the payment 
of pensions to old and disabled employes 
of the different members of the asso- 
ciation. 

Opinion: Trammell: The benefits ren- 
dered by the association were the physi- 
cal examination of all of the petitioner’s 
employes and their families, the payment 
of $100 for burial expenses of deceased 
employes, and the furnishing of nurses 
to employes in the case of illness. 

Of these, the physical examinations 
and burial payments were benefits not 
previously offered to its employes by 
the petitioner. The nursing service pre- 
viously furnished by the petitioner to 
its employes was, under the contract, 
taken over and rendered by the associa- 
tion. 


The expenditures made in connection | 


with furnishing nurses and hospital fa- 
cilities to sick employes and other bene- 
fits derived from the association pro- 
duce a direct benefit to the petitioner. 
The method by which such services are 
furnished—directly by the employer it- 
self or through another as in this case— 
does not change the result. In this case 
there was a material saving in expenses, 
since the petitioner’s hospital budget of 
about $12,000 was almost eliminated, in 
addition to the other direct benefits. 


It is our opinion that an expenditure | 


made under the conditions presented by 
this case is one which can be considered 
as ordinary and necessary expenses of 
the business of this petitioner. Appeal 
of Poinsett Mills, 1 B. T. A. 6. 
Judgment will be entered on 15 days’ 


' notice, under Rule 50. 


purposes as shall | 
be agreed upon by the said association | 
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Levies 


Appraisals 


New Assessment Give’ nl 
For Bits and Bridles 
Handled as Imports 


Distinction Made by Treas 
ury Official on Goods as — 
Entirety and Fas- 


| tened Together. 
| 
| 


7 


Imports of bits and bridles perma 
nently sewed together should be treated 
as entireties and assessed at the rate of 
35 per cent ad valorem of the tariff acty 
while, on the other hand, bits and bridles 
merely fastened together by means off 
buckles or snaps should be assessed af 
the rate of 50 per cent ad valorem, Line 
| coln A. C. Andrews, Assistant Secretary 
of the Treasury announced on Nov. 6. ~ 

In a letter addressed to the Collecter 
of Customs at New York, Mr. Andrews 
stated that the Department of the Treas- 
ury had made this decision after inves 
tigation of the tariff act of 1922, and 
after submittal of a report from the Ap- 
praiser of Merchandise at Baltimore on 
the same subject. The appraisers both 
at the ports of New York and Baltimore 
previously had assessed a duty of 35 per 
cent only to bits and bridles, regardless 
of whether they were separate or “en- 
tireties”. Mr. Andrews’ letter author- 
| ized the New York appraiser to continue 
the present practice of assessment at 35 
per cent ad valorem for 30 days, after 
which time the new ruling for assess- 
ments at the rates of 35 per cent and 50 
per cent ad valorem, as the case may be, 
should be invoked. 

The full text of the letter follows: . 

The Department is in receipt of your 
| letter of the 20th ultimo, (5d.NB), re- 
porting upon a tommunication from the 
Appraiser of Merchandise at Baltimore, 
Maryland, relative to the classification of 
bridles and bits. 

It apepars that it is the practice at 
your port and at the port of Baltimore to 
return bridles with bits attached, if 
leather is the material of chief value, as 
saddlery parts (as entireties) at the rate 
of 35 per cent ad valorem under para- 
graph 1436 of the tariff act of 1922. The 
Appraiser of Merchandise at Baltimore, 
however, in a recent report invites atten- 
tion to the fact that investigations dis- 
close that bridles are not ordinarily sold 
with bits attached. In an earlier report 
the Appraiser stated that the metal and 
leather parts are catalogued separately 
and that only on rare occasions prior to 
the act of 1922 were there shipments of 
an even number of bits and bridles, as 
the manufacturer of the metal parts does 
not manufacture the leather parts. He 
further states that even when the bits are 
attached to the bridles it is questionable 
whether they are not unfastened and 
placed in stock to be sold separately. 

The Department is of the opinion that 
bits and bridles permanently sewed 
together should be treated as entireties 
and assessed with duty at the rate of 35 
per cent ad valorem under paragraph 
1436 of the tariff act if in chief value of 
leather. If, however, they are merely 
fastened together by means of buckles or 
snaps or are packed separately the bits 
should be assessed duty at the rate of 50 
per cent ad valorem as riding bridle sad- 
dlery under paragraph 345 and the 
bridles at the rate of 85 per cent ad 
valorem under paragraph 1436. 

You are hereby gpithorized to continue 
your present practice with respect to such 
merchandise imported or withdrawn from 
warehouse within 30 days from the date 
of the publication of this letter in the 
Treasury Decisions and therefater to as- 
sess duty at the rate of 50 per cent ad 
valorem under paragraph 346 of the tariff 
act on bits fastened to bridles by means 
of buckles or snaps or packed separately, 
although included in the same shipment 
and to assess duty on the leather bridles 
at the rate of 35 per cent ad valorem 
under paragraph 1486 of the said act. 


Importer Overruled 


| On Silk-Covered Hats 


The United States Customs Court, in 
a decision just handed down, involving 
the correct tariff classification of certain 
silk covered, pith hats, overrules a pro- 
test of A. T. Pattison & Co., New Orleans. 

According to the record in the ease at 
bar, the hats in question, invoiced as “10 
dozen Chinese pith hats, Shantung silk - 
covered with green silk under brims and 
leather strap and ventilators,” were re- 
turned by the Appraiser as being com- 
posed in chief value of silk. The collec- 
tor assessed duty thereon as silk wearing 
apparel at the rate of 60 per cent ad va- 
lorem under the provisions of paragraph 
1210, tariff act of 1922. The importer 
claimed duty at only 35 per cent ad va- 
lorem under the provision in paragraph 
1017 of the said act, for “articles of wear- — 
ing apparel of every description, com- 
posed wholly or in chief value of vege- 
| table fiber other than cotton.” ° 

This claim is denied in an opinion by | 
Judge Howell, who states, in conclusion, 
that the burden rested upon the protest- — 
ant to establish by competent proof that | 
the hats in question are not composed in ~ 
| chief value of silk, as reurned by the ap- — 
| praiser, and that having failed to do so, 
the protest must be overruled. 

(Protest 99184-G-8165.) 





Marriages in Illinois 
In 1925 Show Dec 


The Department of Commerce in 
statistical report on marriage and di : 
in Illinois shows that there were 79,96 
marriages performed and 13,827 divore 
granted in the State during 1925. 
compares with 81,918 marriages and 
658 divorces in 1924, 
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Gain in Production 


Of Carbonated, Fruit 


And Cereal Drinks | 


Increase of 3.2 Per Cent Is 
Reported in Output Last 
Year of Manufactur- 
ing Plants. 


Aside from the value of beverages 
mixed and sold at the soda fountains 
of this country, the American plants 


manufacturing carbonated, fruit 
cereal beverages have reported to the 
Department of Commerce a 1925 out- 


put valued at more than $235,000,000. | 
This is an increase of 3.2 per cent over | 


the 1923 output. 
Results of the census of manufactures 


and | 


1 
| 
| 
| 





covering that industry are reported by | 


the Department of Commerce. 

text of the statement is as follows: 
According to data collected at the bi- 

ennial censsu of manufactures, 1925, the 


The full | 


establishments engaged primarily in the | 
manufacture of carbonated, fruit, and | 


cereal beverages in that year reported 


a total output valued at $236,027,000, | 


an increase of 3.2 per cent as compared 


with $228,730,000 for 1923, the last pre- 
ceding census year. 
Retail Trade Not Calculated. 
This report covers the operations of 


plants (not including soda fountains or | 


other establishments where beverages 
are solc st retail) engaged primarily in 
the manufacture of the classes of bever- 
ages specified above. It does not in- 
clude data for bottlers of natural min- 
eral water or of other beverages which 
are not put through some form of man- 
ufacturing process in the same plant. 


Of the total for 1925, $164,055,000 | 


represents the value of bottled car- 
bonated beverages; $56,811,000, cereal 
beverages (“near beer’’); $6,105,000, 
fruit beverages; and $9,056,000, miscel- 
laneous products. 

In addition, carbonated, fruit, 
tent by establishments engaged prima- 
rily in other industries. The value of 
such beverages thus produced outside 
the industry proper in 1923 was $6,601,- 
000, an amount equal to 2.9 per cent of 
the total value of products reported for 
the beverage industry. 


not yet been 
shown in the final report of the present 
census. 
Pennsylvania Leads Industry. 
Of the 4,198 establishments reporting 
for 1925, 393 were located in Pennsyl- 


and | 
cereal beverages were made to some ex- | 


vania, 380 in New York, 229 in Illinois, | 


195 in Texas, 185 in New Jersey, 183 


in Ohio, 181 in Massachusetts, and 153, | 


i ‘ali i naining 2,299 | ; ‘ 
in California, and the rema & | than pyroxylin, and an increase of 62.9 


were distributed throughout the remain- 


ing 40 States and the District of Co- | 


lumbia. 
Of these 4,198 establishments, 3,931 
facture of carbonated beverages, 


of chief value, and 38 reported fruit 
beverages as their principal products. 


Shipping Board Loans 


Boat to State School | 


| tives intended for domestic use. 
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Locomotive Shipments 


In October Show Increase 


October shipments of railroad locomo- 


tives from principal manufacturing 


plants, based on reports received by the | 


Department of Commerce, numbered 151 
locomotives as compared with. 134 in 
September and 93 in October, 1925. 
Twelve of the locomotives shipped dur- 


| ing October were destined for abroad, | 
| all being of the steam type. 


At the*end of the month there were 


| unfilled orders for 390 locomotives, 286 


being steam and 20 being electric locomo- 


one orders for steam locomotives and 13 
for electric to be 
also noted. 


Decrease in Output 
Of Paint Reported 
Thus Far This Year 


f 
Increase Seen in Production 


of Varnishes, Lacquers 
and Japans During 
Six Months. 


Statistics covering the production of | 
| the paint and varnish industry of the | 
United States during the first half of , 
1926 have just been announced by the | 


Department of Commerce. The statis- 
tical results of the canvass of the larger 
part of the industry are available in 
tabular form from the department, which 
has issued a statement regarding their 


| contents, which follows in full text: 


est semi-annual canvass of 


varnish manufacturers, there were pro- 


duced during the six-monthts period from | 


January 1 to June 30, 1926, 209,022)800 
pounds of paste paints, comprising 129,- 
343,800 pounds of pur white lead in oil, 
11,634,300 pounds of combination or 
graded whites, 3,502,500 pounds of zinc 
oxide in oil, and 64,542,200 pounds of 


| other paste paints; 45,402,100 gallons of 
| ready mixed and semi-paste paints, in- 


cluding enamels; 38,081,400 gallons of 
varnishes, japans and lacquers, other 


: 7 = | than pyrozylin, and 10,136,800 gallons 
The corresponding value for 1925 has | 
tabulated, but will be | 


of pyroxylin (nitrocellulose) varnishes 


or lacquers. 


Comparisons Made. 


The statistics for the first half of 1926 | 


as compared with those for the second 


| half of 1925 show decreases of 6.8 per 


cent and 3.9 per cent, respectively, for 
paste paints and ready-mixed and semi- 


| paste paints, an increase of 10.7 per cent 


Declared by Chairman to Be in | 


Line With Policy of Build- 
ing Up Marine. 


The New York State Nautical School 
has been allocated a merchant ship for 
training purposes, and according to the 
announcement of the favorable action 
taken by the Shipping Board,*the ship 
to be furnished them will be the second 
vessel in the school’s charge. The ship 
will be taken out of the “laid-up fleet” 
on a loan basis, and reconditioning 
will be done by the Shipping Board. The 
full text the announcement of the 
Shipping Board is as follows: 

The Board approved the loan of 
to the New York State Nautical School 
for training purposes. The ship, which 
will be selected from the “laid-up fleet,” 
will be released on a bare-boat charter 
entered into at a nominal rate, the Board 
assuming no responsibility for recondi- 
tioning expenses. 

The school has 


no 
of 


a ship 


already in 


phat 
operation | 


the U. S. S. Newport, loaned by the Navy | 


and this second vessel will complete its 
requirements according to Chairman 
O’Connor, who recommended this action 
to the Board. “This particular school, 
in common with the State Nautical 
Schools generally, 
which is of direct value to the merchant 
marine, and therefore well deserves what- 
ever assistance the Board can render it. 

“To permit this school to utilize one of 
the Board’s otherwise idle boats would 
seem to be directly in line with the 
Board’s organic function of 
the best interests of the merchant ma- 
rine. It is difficut to see how a better 
use could be made of one of the units 
of the laid-up fleet than to have it serve 
as a training-ship for a responsible State 


organization which has received the en- eee, 
support of both | bringing from $150 to $200 each. 
| is also a demand for horses of the active 


| express type of smart appearance which 


dorsement and active 
Congress and the Navy Department.” 


Lighthouse Service List 


Is Issued for 14th District | 


A newly issued light list covering the 
Lighthouse Service’s 14th district, which 
includes the Ohio, Tennessee, Kanawha 
and Monongahela rivers, discloscs 726 
aids to navigation on these rivers, not 
counting 206 bridges and 139 locks. 


3 acetylene lights, 1 electric light and 87 
daymarks. There are 519 aids on 
Ohio, 99 on the Tennessee, 62 on 
Kanawha and 48 on the Monongahela. 


The | 
aids are 597 post lights, 38 float lights, | 


is performing service | 


for varnishes, japans and lacquers, other 


per cent for pyroxylin varnishes or lac- 
quers. 


79 reported the manufacture of pure 
white lead in oil; 159, combination or 


graded whites; 131, zinc oxide in oil; 324, 


| other paste paints; 443, ready-mixed and 


semi-paste paints; 344, varnishes, japans, 
and lacquers, other than pyroxylin; and 
111, pyroylin varnishes or lacquers. 

No data are included for 32 
ments which reported for the second half 
of 1925 but not for the first half of 1926. 
These establishments reported, for the 


second half of 1925, seven-tenths of 1 per | 


cent of the total quantity of paste paints, 
4.9 per cent of the ready-mixed and semi- 
paste paints. 4 per cent of the varnishes, 


| japans, and lacquers, other than pyroox- 
ylin, and 1 per cent of the pyroxylin var- | 


nishes or lacquers. 


Demand for Horses 
In Canada Declared 


Export Opportunity | 


Need for Animals and Pre- 
vailing Price Reviewed 
by Department of 
Commerce. 


Lynn W. Meekins, Department of 
Commerce Trade Commissioner at Ot- 
tawa, has forwarded to Washington press 
reports showing that Canadian buyers 
are seeking draft horses and a possible 
market for American exports of horses 
may exist. The Department of Com- 
merce has issued the following state- 
ment: 

The demand for horses in the Toronto 
market, which is the principal source of 


| shipments to northern Ontario, Quebec, 


| and 


promoting | 


| $160 each 
| from 


| States is 25 per 
the | 

| 
the | 





New Brunswick, is 
larger than the available supply. 
animals offered for sale have not been 
of satisfactory quality and shipments 
from western Canada to Toronto at pres- 
ent are lighter than for some months. 
Large horses weighing from 1500 to 
1,700 pounds are required for logging 
work in the provinces mentioned and for 
heavy hauling in the cities. They are 
There 


considerably 
The 


must be of good quality weighing about 
1,400 pounds and standing from 16 to 
1642 hands high. The price offered 
ranges from $200 to $225 each. The 
prevailing quotations for delivery horses 
weighing about 1,200 pounds and stand- 
ing 16 hands high are from $150 to 
and farm horses weighing 
1,300 to 1,400 pounds are bring- 
ing $135 each. 

The import duty on horses of the above 
types when brought from the 
cent ad valorem. 
possible that American exporters 
be able to obtain considerable business 


It is 


if they are able to compete on this basis. | 


* 


Carbonated 


Beverages 


shipped abroad are | 


| the Department 

The statistics are based upon the re- | 
‘ . ‘ rns fr 9 establishments, of which 
were engaged primarily in the manu- | tS from 549 estab : 
229 | 


tmade cereal beverages as their products | 


establish- | 


United | 
| ment of factory labor; and likewise the 
may | 
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Foreign Trade 


Waste 


Elimination 


Railroads, Electrification and Use of Water Power 


Shippers Found Aided 
Through Cooperation 


Improved Methods of Packing 
Said to Have Cut Number 
of Damage Claims. 


Seventy- | 


Herbert Hoover, Secretary of 
Commerce, in part of his annual re- 
port reviews progress made by the 
Department in its campaign to elimi- 
nate waste in industry. In the first 
section of his report, printed in the 
issue of November 8, Secretary Hoo- 
vei declared the chief aim of the 
Government cooperation with 
Business, looking to better living 
conditions at less cost. 

He cited ten primary 
sought in the anti-waste campaign, 
all of which, he said, are being 
achieved. The report continues as 
follows: 

It is an interesting commentary upon 


was 


objects 


Government operation that private enter- 
prise has been able to operate the rail- 
ways with far fewer employes and at 
the same time load almost 15 per cent 
more cars than the Government adminis- 
tration. In 1920, the last year of Gov- 
ernment operation, the total number of 
employes rose 1,999,000 as compared 
with 1,783,000 in 1925. 

The result of this 


great reorganiza- 


| tion upon the whole economic fabric of 
| the country has been far-reaching. Rapid 
| dispatch has greatly reduced the inven- 
' tories of the country, has contributed to 
According to data collected at the lat- | 
paint and | 


stabilization of production and employ- 
ment, and has increased the efficiency of 
all production and distribution. 

One of the contributions to this suc- 
cess, and a fine example of cooperation 


| between different industries and trades, 


service of the re- 
boards created by the 
American Railway Association. These 
boards have been organized in  prac- 
tically every section of the country, and 
are representative of all of the shippers 
and receivers in each territory—farmers, 
manufacturers, and distributors. 


been the great 


gional advisory 


has 


Scope of Work and 
Cooperation Described 
Transportation needs have been ana- 
lyzed and anticipated quarterly; car re- 
quirements are regularly estimated. The 
boards have also made studies of mar- 


| kets and marketing methods in the pro- 


motion of more even distribution of 
commodities; they have contributed to 
the solution of railway problems of bet- 
ter loading and higher operating effi- 
ciency. 
As a part of the plan of cooperation, 
now conducting an 
in Florida of the 


is 


economic survey 


| stocks on hand, methods of distribution, 


and estimated car requirements of prin- 
cipal commodities moving to and from 
Florida. 

Another point of the cooperation of the 
department with the shippers and rail- 


Cited by Mr. Hoover 


ways is in the development of better | 


methods of packing. From general Te- 
port of results obtained in this direction, 
the claims for damage against the rail- 
ways have been reduced between 1920 


and 1925 from approximately $120,000,- | 


The department has 
cooperated also in standardization of 
forms and contracts used in industries 
associated with transportation which has 
contributed to reduction of distribution 
cost. 

Many unsolved problems in transpor- 
tation confront us. Much thought must 


000 to $37,000,000. 


and water facilities. The economic rela- 
tion between motor-truck and less-than- 
carload railroad distribution is important. 
Much can be gathered from further study 
in domestic packing. Enlarged activity 
in connection with the Shippers’ Ad- 
visory Boards will tend further to reduce 
wastes in distribution. 

With the hand-to-mouth buying 
mitted by reliable and rapid railway de- 


| livery, knowledge of stocks on hand in 


various regions, and of the probable car 
requirements for the coming quarter, 
will be of increasing value. Additional 
study of the distribution of perishables 
by producers, shippers, and receivers may 
aid materially to the elimination of 
waste in the distribution of foodstuffs. 


More Electrification 


Called Cure For Waste 
24974. 

In earlier publications of the Depart- 
ment, such as “Super-Power Studies in 
Northeastern S@ction of the United 
States,” great emphasis was laid upon 
the possibilities of the elimination of 
waste which lay in the transformation 


of the power industry through the dis- | 


coveries in the science of long-distance 
transmission and their application by 
large central generation plants feed- 
ing large systems and their intercon- 
nection with each other. Such savings 
lay in the greater economy in power 
production by saving fuel and labor by 
the large central plants; the reduction 
of the amount of reserve equipment re- 
quired; a better average load factor, and 
thus less equipment, through pooling of 
the daily and seasonal fluctuations, to- 
gether with wider diversification in use; 
more security against interruption; bet- 
ter utilization of water power by apply- 
ing it to base loads while making steam 
carry the peaks; utilization of secondary 
power from the seasonal flow of streams 


' to the partial relief of steam; asvings 


in industry by repiacement of factory 
steam plants, the increased day load be- 
ing supplied by the same generation 
eqiupment as night load for cities; the 
larger application of power in replace- 


economies in the household and farm ap- 
plication of power. 
All of these anticipated 


values have 


yer- . 
} | veloped resource. Our streams and rivers 


been realized in an extraordinary degree 
through the initiative and genius dis- 
played in the electrical industry. The 
electrical generating capacity in the 
country has increased from 14,280,000 to 
23,840,000 kilowatts in five years, an in- 
crease of 67 per cent. Although 66 per 
cent of our energy output is from fuel 
the developm@t of water power has 
been most active. Of the total of 8,300,- 
000 water horsepower now developed and 
connected into the systems 
horsepower, or some 43 per cent, has 
been set to work in the last five years. 
The enormo 


by the fact that 
output of fuel-burning central stations 
increased 67 per cent in five years the 
fuel used increased less than 15 per cent. 
The average consumption of coal or its 
equivalent by such central electrical gen- 
eration plants decreased from three 
pounds per kilowatt hour in 1920 to 2.1 
pounds during 1925, a saving at the aver- 
age rate of 11,500,000 tons per annum; 
new water power effected a further an- 


nual saving equivalent to 3,100,000 tons. | 
| velopment, whether public or private, 


Manufacturers Increase 

Application of Power 
There has been a 

the application 


large increase in 


of electrical power 
an increase during this period of between 
five and six million horsepower used in 
factory production, there has been no 


increase in boilers and engines installed | 


within these plants, the increase having 
been made almost entirely by electrical 
motors operated through purchased 
power. There has also been 
formation 
equipment 
electrical distribution 


generation for 


throughout the plants until at the pres- | 


ent moment apparently 70 per cent of 
factory power is delivered to the ma- 
chines electrically. 


The application of electrical power to 


home use has received enormous expan- 
sion. The number of homes served has 


increased in six years from 5,700,000 to | 
The number of farms | 


over 15,000,000. 
served is expanding rapidly, and in some 


States, such as California, farm electri- | 


fication far exceeds that in other 


locality in the world. 


any 


Owing to th®economies brought about | 


through central generation and intercon- 
nection and through the advances in elec- 


trical science the average price of power | 


throughout the country is now somewhat 
less than before the war, it being one 
of the few commodities to be delivered 
on less than a pre-war basis. 

This transformation, it may be said 
at once, has increased the productivity 
of our workmen beyond those of any 


reduction of human sweat; it relieves 


the homemakers of many irksome tasks | 
and adds immeasurably to home com- | 


forts. 


There is still further promise of great | 
con- | 


progress in the reduction of fuel 
sumption in the extension of electrifica- 
tion, particularly in the further replace- 
ment of factory steam plants, in the 
electrification of our large raiéway ter- 
minals, and the expansion of household 
use of power. 


Urges Full Utilization 


Of Water Resources 


During the year the Department of 
Commerce, as directed by 
act, continued to give active considera- 


| tion to the commercial possibilities in 


| and 


the full utilization of the water resources 


: ’ z of our country—inland water-borne trans- 
be given the coordination of our railway | 


portation, power, irrigation, ‘reclamation 
flood control. A broad national 


| policy is needed for the orderly develop- 


ment of all river and lake systems that 
we may not suffer great losses through 
development and failure in coordination 


to secure the maximum economic returns | 


| from each drainage basin. 


| still 
| reclamable and irrigable lands 
| while not now needed for agricultural | 
| production, will some day be absolutely | 


Water is today our greatest unde- 
offer us a possible total of 55,000,000 
horsepower, and of this less than 11,000,- 
000 has been developed. 
miles of possible inland waterways prob- 


ably less than 7,000 are really modern- 


ized, and the utility of much of these | 


7,000 miles is minimized by their isola- 
tion into segments of what should be 
connected transportation systems. We 
have 50,000,000 acres of possible 


necessary to supply growing population. 

There are imperative reasons for the 
execution of a comprehensive plan for 
the coordinated 
of each river system to its 
utilization. The necessary advances in 
rail rates from the war, together with 
completion of the Panama Canal, have 
distorted the economic relationship of 
mid-west agriculture and mid-west in- 
dustry to the rest of the country and to 
the world markets. This relationship 
can be restored by conversion of our in- 
land waterways into real 


transportation systems for cheaper 


movement of bulk commodities and raw | p : 
| to the war than in the previous 20 years. 


| They showed, furthermore, that peace- 
| time slumps in business were the direct 


materials. 

There will be increasing demand for 
hydroelectric power with its saving of 
fuel and reduction in human sweat. Be- 
fore expiration of the years required for 
completion of major , construction we 
shall need more food supplies than our 
present lands will afford. 
servation of water is not the prevention 
of use. Every drop of water that runs 
to the sea without yielding its full com- 
mercial returns to the Nation is an eco- 
nomic loss. The immediate situations, 
the interest of sound economy, and the 
provision for future needs of the country 
alike require full use of all our resources. 

In its visualization of a policy of water 
development, the department has indi- 
cated seven great projects of major im- 
portance: (1) Mississippi system; (2) 


2,500,000 | 


; savings that have beer | 
made in fuel cénsumption are indicated | 
while the electrical | 


| wise, 


in | 
manufacturing, and while there has been | 
| provements in 


| with confidence 


a trans- | 
from direct connected steam | 

within factories to factory | 
| national wealth that we 


| water development. 


| York 


its organic | 


| Niagara Falls. 


Of ‘our 25,000 |. °*¢l& 


which, | 


long-view development | 
maximum | 


connected | 


True con- | 4 
| of the country, and possibly a reserve 





in Reporting on War on Waste 


scoenaceessicesemiaicaansest 


General Development 


Of Streams Is Urged | 


More Power Declared Needed 
Both For Industries and 
Farms of Future. 


Columbia River system; (3) Colorado 
River; (4) Great Lakes system; (5) the 
Great Valley of California; (6) ‘intra- 
coastal waterways; (7) other important 
developments, including the Rio Grande 
and Hudson Rivers. 


Would Consider Each 
System As a Whole 


Each system must be considered as a 
whole and organized to the maximum re- 
sults. We need immediate determina- 
tion of the broad objective and best de- 
velopment of every river, stream, and 


; lake in our country in order that we do 


not undertake or permit haphazard de- 


that will destroy the possibilities of the 
maximum future returns. And, like- 
we must determine what struc- 
tures shall be undertaken at once. 
Progress of science and engineering, 
inventions in construction methods, im- 
water craft, discoveries 


in transmissions of electricity have 


, brought us to the threshold of a new 


era in utilization of our water resources. 
We are able to undertake great projects 
of successful accom- 
plishment. We have emerged from the 
long postponement of national construc- 
tion imposed by the war and reconstruc- 
tion; we have recovered so greatly in 
now have the 
capital to compass such projects as our 
expanding needs require and our unde- 
veloped resources make possible. 

The Department during the year has 
vigorously advocated such a policy of 
Actual inspections 
have been made on the Great Lakes sys- 
tem, Mississippi River system, Columbia 
Basin, and in the Great Valley of Cali- 
fornia. The Secretary of Commerce, 
in various addresses throughout the 
country, has directed public attention to 
the fundamental benefits of the devel- 
opment and indicated its immediate na- 
tional importance. 


The St. Lawrence Commission of the 
United States, under the chairmanship 
of Secretary Hoover, has been engaged 
in consideration of the improvement of 
the St. Lawrence River from Lake On- 
tario to Montreal, providing not only 
canalization for deep-sea navigation to 


| the Lakes, but the development of large 


: . ny | quantities of electrical power. 
other country; it contributes to our main- } 


tenance of high real wages and to the | 


A joint 
board of American and Canadian en- 
gineers has been actively at work on the 
engineering aspects and will report later 
this year. The Department of Com- 
merce has conducted a searching eco- 
nomic study of the effects and benefits 
of the project for consideration of the 
commission. 

A concurrent study of an alternative 
route from the Great Lakes across New 
State is also in progress. With 
economic and engineering studies of 


| both routes in hand, sound conclusions 


can be reached and final recommenda- 
tions prepared for the consideration of 
the country. 

At the request of Secretary Hoover, 
negotiations were undertaken with 
Canada during the year which have re- 
sulted in the appointment of a joint com- 
mission to consider methods for the 
preservation of the scenic beauty of 
Concentration of water 
in a V-shaped notch in the Canadian 
falls is breaking down the escarpment 


at a serious rate, denuding the wings | 


of the falls, and threatening to ruin their 
scenic beauty. 


Tells of Campaign 


On Booms and Slum ps 

One of the largest wastes hitherto in 
our whole economic system is the peri- 
odic booms and slumps of the “business 
” The waste of the boom through 
speculation, overproduction, ill-advised 


| expansions, extravagance, relaxed effort, 


and decreased efficiency, with its inev- 
itable collapse, is followed by still 
greater wastes during the depression by 
unemployment; and of all groups the 
farmer suffers the worst because of the 
inability of agriculture to readjust itself 
to new conditions, due to long period of 
turnover as compared to industry. No 
greater fundamental service could be 
done for agriculture than to secure its 


| freedom from this disability. 


The causes and remedies have been 
long under discussion. The most nota- 
ble advance in understanding and of the 


| direction in which mitigation might be 


sought was made through the exhaus- 


| tive investigations of a committee ap- 


pointed by the Secretary of Commerce 


| in 1922, comprising leading economists 


and business men. (See annual report 
for 1924.) These studies indicated 
that widespread business booms 


no less destructive in the 20 years prior 


result of booms, so that the boom and 


\ not the slump should be the object of 


attack. The report strongly emphasized 


| the importance of statistical information, 


the credit and currency administration 


of public works as the,tools for the miti- 
gation of these movenjents. 

As a contribution to this greater sta- 
bility, the department has steadily en- 
larged its services of business statistics 
during the past five years. To this has 


| been added a large increase in the sta- | 


tistical services of trade associations 


| and our various economic and educational 


institutions. Certain fundamental in- 
formation can be collected only through 











| established Yegular 


and | 
slumps had become more frequent and | 


| were 126,827 bales. 
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Trade Practices 


| : F 
| Government agencies, but the policy of 


the department has been to encourage 
private and institutional action in every 
field where their success is possible. 
enlarged publication of all these data in 
the public press, the steady increase in 
subscribers to the departmental publica- 
tions and those of other institutions, are 


an indication of the growing application | 


of these services to the everyday course 
of business. 


Business Figures Likened 
To Weather Reports 


In five years the Department has ex- 
panded the number of items of current | 
business statistics in important lines of | 


commercial and industrial activity which 
it supplies to the public from 200 to more 
than 1,500. Duaging the.last fiscal year 
189 new items were added covering 38 
commodities. We are rapidly approach- 


ing the time when a business man will be | 
able to determine the exact position of | 
production, | 
| recommendation offered, follows: 


his industry in relation to 
stocks, orders, sales, conditions of sources 
of supplies, the consuming market, credit, 
business activity and broad economic cur- 
rents—both at home and abroad—which 
may influence the conduct of his particu- 
lar occupation. 
has thus been greatly strengthened. Sta- 
tistics are like weather reports in their 
relation to business conditions. They can 
be made to convey warnings of every in- 
cipient movement toward overproduction 
or inflation so that individual action be- 
comes a great neutralizing force. 

No one doubts the extreme ‘importance 
of credit and currency movement in the 
“business cycle.” Disturbances from this 


uarter may at once interfere with the | : a PE 
- | the following localities: Corpus Christi 


| and Nueces Bays, Corpus Christi Pass, 
| Aransas 


fundamental business of producing goods 
and distributing them. Many previous 
crises have arisen through the credit ma- 


echinery and through no fault of either | 


the producer or consumer. 

The creation of the Federal reserve 
reduce these storms. In addition to the 
flexibility given to currency and credit 
the system has greatly minimized the 


former disturbance arising from the ne- | 


ecessity of clearing through a few finan- 
cial centers. 


dition to the credit machinery further 
stability has been added by the creation 
of the farm loan banks and the inter- 
mediate credit banks. 

Beyond this there is a still further di- 
rection in which commerce and industry 


have secured freedom from the ebb and | 


flow of credit. Not many years ago 
practically all industry borrowed money 
from the banks with which to finance 
raw materials and their conversion, to- 


gether with the credits which they must | 


extend to their customers. Today a con- 
siderable portion of the industry finances 
itself in working capital from its own 
resources and is thus entirely free from 
credit interference. 7 


Barometer of Market 


Seen in List of Loans 

The importance of the far-seeing man- 
agement of the Federal reserve system 
in these matters was greatly emphasized 
by ‘the inadequacy of the policies pursued 
in the slump of 1920-21. The use of the 
powers of the Federal Reserve Board 
to deliberately check incipient specula- 
tion by the control of discount rates and 
of open-market transactions has had 
much advocacy in economic circles, but 
has not met with universal business sup- 
port. 


eral reserve system should be so man- 


aged as to result in stimulation of specu- | 
| order to determine the setting areas. 


lation and over expansion has received 
universal disapproval. 
increasing understanding of the relation 


| of credit to the movement of production 


policies leading to maintained stability. 
and consumption is gradually developing 

The proper direction of credit requires 
wise judgment, but this judgment can 


only be formulated upon adequate sta- 


tistical determination of business move- 
ments throughout the country. 
step in this direction during the fiscal 
year has been the regular publication of 
the volume of stock market loans. 


tistical barometer which tends by its 
own warnings to prevent overexpansion 
and undue contraction. In respect of 
market loans this statistical service par- 
allels the cautionary effect of the long- 
publication of the 
volume of commercial loans. 

To be continued in the 

November 10. 


issue of 


Shipping Board Decides 
To Sell 11 of Its Tankers 


Eleven of the 20 tankers now owned 
by the United States Shipping Board will 
be offered for sale, under a decision just 
reached by the board. The official an- 
nouncement is in full as follows: 

Advertisement for sale of 11 of 
and now in lay-up has been authorized 
by the Shipping Board. With the ex- 
ception of the seven others held in re- 
serve for operation, sale of these vessels 
will mean disposal of all but two of the 
tankers owned by the board. 

The tankers to be advertised under the 
board’s action are as follows: Danne- 
daike, Darden, Inspector, Kishacoquillas, 
Kehuku, Romulus, Cabrille, Lilmae, 
Gladsbee and Dartford. Three 


Philadelphia, and the balance at Mobile. 
All of these ships are of 7,500 tons dead- 
weight each, except the Dannedaike 
which is of 6,000 tons. 


Bulk ‘of Sisal Shipments 


From Yucatan Sent Here | 
| ports 


| tricts and domestic exports and imports 


Shipments of sisal from Yucatan to 
the United States in October amounted 
to 21,266 bales, other countries taking 
2.367 bales, according to a cable from 
Vice Consul Hernan C. Vogenitz, made 


public by the Department of Commerce. | 
Progreso | 
The estimated stocks | 


Stocks on November 1 at 


at Merida and other plantations, 137,000 
and those at Campeche, 22,000 bales, 


The | 


Texas Reefs Found 
To Produce Large 
Number of Oysters 


Bureau of Fisheries Issues 


Report on Survey From 





The individual judgment | 


Corpus Christi to 
Galveston. 


The Bureau of Fisheries of the De- 
partment of Commerce has just an- 
nounced the completion of a report on 
the survey of oyster beds in Texas 
The full’text of the bureau’s 
statement describes the survey and the 


waters. 


A preliminary report of the survey of 
oyster bottoms in Texas waters, made in 
the winter in 1925-26 by the Bureau of 
Fisheries, was completed recently by Dr. 





| tions. 


+ palacios 


system naturally contributed greatly to | Galveston, and East Bays. 


| supply of seed oysters. 


On the other hand, that the Fed- | 


In any event, the | 


Galtsoff, in charge of oyster investiga- 
The survey covered the region 
that extends 171 miles along the coast 
of the Gulf of Mexico from Corpus 
Christi to Galveston. Field observations 
were made in cooperation with the State 


| authorities, who assigned the State boat 


Pearl for this purpose. 
The Pear! covered 1,034 miles between 
Corpus Christi and Galveston, visiting 


Pass, Aransas, Copano, Mes- 
quite, San Antonio, Espiritu Santo, Mata- 
gorda, Lavaca, Karankawa and Tres- 
Bays, Cedar Lakes, and West, 


The program of observations consisted 
in the examination of the bottoms, mak- 


| ing temperature readings; determination 


of salinity, alkalinity, and turbidity of 
water; measurements of currents; exam- 


| ination of oyster reefs; and studies of the 


In‘addition to this most important ad- plankton. 


It has been found that oyster reefs in 
~~ 
TeXas coastal waters produce enormous 


| quantities of oysters, some of which have 


little market value; on the other hand, 


; bottoms suitable for oyster culture are 


rather scarce. It is necessary, therefore, 
to exploit the suitable bottoms to their 
full capacity by planting on them young 
oysters and to use the overcrowded reefs 
as the source of an almost unlimited 
The report offers 
the following recommendations: 


Makes Recommendations. 


1. It is recommended that the State 
authorities encourage the development of 
oyster farming under private enterprise 


| and discourage the exploitation of the 
| natural beds as rapidly as the develop- 
| ment of oyster farming will permit. 


2. In the meantime, it is recom- 
mended that the State authbrities aid in 
demonstrating the practicability of oys- 
ter farming and in increasing the pro- 


| duction of the present natural beds by 


(a) the planting of single or culled 
young oysters over the bottoms in Aran- 
sas Bay, Mesquite Bay, Lavaca Bay 
north of Sandy Point, Kellers Bay, 
Karankawa Reef, mouth of Trespalacois 
Bay, and Matagorda Bay, between 
Portsmouth and Pallacios Points; (b) 
the planting of shells in Nueces Bay; 
(c) experimental planting of shells on 
Karankawa Reef and in other bays in 


To Study Spawning. 

5. Certain biological data should be 
collected, as, for example, (a) observa- 
tions of the time of spawning in various 
bays; (b) continuation of the taking of 
samples of water for further examina- 
tion in the laboratory of the United 
States Bureau of Fisheries. 





A notable | 

sea water, it is suggested that the State 
| encourage the cutting of passes through 
The | 
automatic display of excessive situations | 
| in such loans has established a new sta- | 


| American Consumes Bulk 


of the | 
| ships are laid up at New York, one at 


4. Where reefs form barriers, pre- 
venting the mingling of fresh water and 


the reefs by permitting the use of the 
“mud shells” for commercial purposes. 


Of Wood Oil From China 


Exports of wood oil from Hankow, 
China, totaled 8,950,000 pounds during 
the month of October, according to a 
cabled dispatch from Consul General 


| Frank P. Lockhart, Hankow, China, made 


public by the Department of Commerce. 

Mr. Lockhart’s cable said that 85 per 
cent of this amount, or 7,575,000 pounds 
were shipped to the United States, with 
nearly all the balance going to Europe. 
Prices at Hankow ranged from 27 taels 
per picul ($0.13 per pound) on October 
1, to 25.4 taels ($0.11 per pound) on 
October 30. 

Imports of wood oil into the United 


‘ | states during the month of september 
the | 
tankers owned by the Shipping Board | 


totaled 14,162,418 pounds, valued at $1,- 
527,033. 

Chinese wood oil is pressed from. the 
nuts which fall from certain trees in 
China, and is used by American manu- 
facturers in waterproof varnishes, par- 
ticularly in finishing linoleum. 


Export and Import Data 
For 1925 Being Issued 


Volume one of “Foreign Commerce 
‘and Navigation of the United States,” a 
summary of exports and imports of mer- 
chandise by articles during the calendar 
year 1925 with comparisons with 1923 


| and 1924, has just been issued by the 





| Bureau of Foreign and Domestic Com- 


merce of the Department of Commerce. 
The yearbook shows exports and im- 
by .countries and customs dis- 


by articles and countries and customs 
districts. It is intended as a foreign 
trade reference book for industrial and 
commercial organizations, according to 
Bureau officials. 


Additional commerce news will be 
found on Page 15. 
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Railroads 


Indian Creek Valley | 
Railway Authorized | 


As Interstate Line 


Order Is Issued by I. C. C. 
After Showing Made of 
Possibilities in Penn- 
sylvania County. 


The Interstate Commerce Commission 
on Noxember 6 issued a report and order 
by Division 4 authorizing the Indian 
Creek Valley Railway to operate in inter- 
state and foreign commerce a line of rail- 
road in Westmoreland County, Pa. The 
text of the report, dated November 2, 
follows: 

The Indian Creek Valley Railway Com- 
pany, a carrier by railroad subject to the 
Interstate Commerce Act, on September 
14, 1926, filed an application under para- 
graph: (18) of section 1 of the act for a 
certificate that the present and future 
public convenience and necessity require 
the operation by it of a line of railroad 
extending from a connection with its 
railroad at Jones Mill in a northeasterly 
direction to Blair mine, a distance of ap- 
proximately four miles, all in Westmore- 
land County, Pa. No objection to the 
granting of the application has been pre- 
sented to us. 

The applicant’s railroad entirely | 
within the State of Pennsylvania. It con- 
nects at Indian Creek, near Connellsville, 
with the line of the Baltimore and Ohio | 
Railroad Company, which company con- 
trols the applicant through ownership 
of its entire “capital stock. The line 
proposed to be operated in interstate 
commerce, hereinafter called the Blair 
line, was recently acquired by the ap- 
plicant from the Blair Lumber Company. 
In Piper v. Blair, 96 I. C. C. 102, decided 
February 2, 1925, we found that the 
lumber company’s railroad, which in- 
cluded the Blair line, was not a common 
carrier subject to the aét. In that pro- 
ceeding it is shown that the lumber com- 
pany owned a coal mine and lumber mill 
at the northern end of its line, and that 
the line was constructed primarily for 
the purpose of serving the mill. 

It is represented that the area to be 
served, which is estimated at 260 square 


is 


THE 


' in general, but it is their curiosity 


| by 





miles is underlaid with coal, and in part 
with glass sand, blue stone, iron ore, fire 
clay, and limestone. Approximately 40 
per cent of the land is in timber, 40 
per cent under cultivation, and the re- 
mainder in pasture. The industries, in 
the order of their importance, are farm- 
ing, coal mining, lumbering, and grazing. 
The applicant states that there are good 
prospects of an electric-power line being 
built through this territory in the near 
future, which should increase its devel- 
opment greatly. There are no towns or 
villages on the Blair line, but within six 
miles of it are five towns, having pop- 
ulations varying from 200 to 1,000, with- 
out railroad facilities. 

The Blair line produces about 1,000 
cars of freight a year. The applicant 


estimates the traffic the first year of | 
operation at one car of lumber and three | 


cars of coal daily, and expects that by 
the fifth year the coal shipments will 
increase to between four and seven cars 
aday. The estimated gross revenue for 
each of the first five years is $5,000, and 
the operating expense $5,000. ‘The an- 
nual revenue after the fifth year is esti- 
mated at $8,000. Operating expense 
after the fifth year is not estimated. The 
estimates of revenue are based on a 
carload rate of $3. 

It is represented that the highways 
inthe territory to be served are not im- 
proved. The applicant expects that as 
the area develops its traffic will increase. 


In Piper v. Blair, supra, it is stated that | 
| was advised of their 


at various times since the construction 
of the Blair line farmers living in the 
vicinity have shipped out coal, lumber, 
hay, and pit posts, and have shipped in 
lime, limestone, and fertilizer. 


Upon the facts presented, we find that | 


the present and future public conveni- 
ence and necessity require the operation 
in interstate and foreign commerce by 
the applicant of the line of railroad ex- 
tending from Jones Mill to Blair mine, 
Westmoreland County, Pa., described in 
the application. A certificate to that 
effect will be issued. 


Des Moines Groups Charge 
Discrimination in Rates 


The Des Moines, lowa, Board of Trade 
and the Greater Des Moines Committee 
charge, in a complaint made public by 
the Interstate Commerce Commission 
November 8, that the rates on grain and 
grain products from Des Moines to Kan- 
sas City and St. Joseph, Mo., and several 
Kansas points are unduly prejudicial as 
compared with the rates from Omaha, 
South Omaha, and Nebraska City, Nebr., 
and Council Bluffs and Pacific Junction, 
Iowa, to the same points. 


The commission is requested to estab- 
lish proportional rates from or to Des 
Moines which shall not exceed the rates 
from or to Omaha. The Des Moines or- 
ganizations also allege that the rates on 
grain ta@sDes Moines from points in North 
Dakota and South Dakota give undue 
preference to other markets competing 
against Des Moines. The commission is 
asked to order establishment of rates for 
the future removing such discrimination. 


Report of Telephone 
Earnings Made to I. C. C. 


The earnings of the American Tele- 
phone & Telegraph Company for Sep- 
tembér, as reported to the Interstate 
Commerce Commission, w ere as follows: 

September. 1926! 1925. 
Oper. revenue ... $7,692,591 $7,213,595 
Net. oper.income. $3,151,578 

Nine months. 
Oper. revenue . 


) -$67,723,713 $63,053,760 
Net oper. 


income. $27,112,097 $27,876,322 | 


| the interest on their bonds. 


$3,159,073 | 
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Rate Complaints 
I. C. C. Reports 


| Stock Exchanges Advised They Must Act 


To Ci urb Sales of Worthless Securities | 


Charles §. Dewey Declares Failure) May W reck Confidence 


Of Public Even i in’ Sound Inv estrnents, 


[Continwed 


small part in the great development that 
has taken place in our country during its 


| short history; but on the other hand, the y 


have influenced thousands of our 
zens to venture haphazardly into under- 
takings which ultimately resulted in 
financial loss and misfortune. 

I do not believe that the American 
people are more greedy than is humanity 
and 
spirit of adventure, when exercised in a 
land of great opportunity, which cause 
the inexperienced and unwise to attempt, 
rash speculation, to attain the same 
proportionate wealth that has been 
gained by others through the medium of 
hard work and careful investment of 
savings. 

It would be easy for us to shrug our 
shoulders and quote some such platitude 
as ‘‘a fool and his money are soon parted”’ 
were it true that the unfortunate victims 
of fraudulent investment schemes are 
fact fools. This, however, is not true. 
The persons preyed upon usually are 
wage-earners and the small salaried men 
who make their investment out of sav- 
ings amassed through years of sacrifice 


| and set aside to provide for a time when 


their earning capacity shall have been 
diminished. 
Called Backbone of Nation. 
Furthermore, these people are 
very backbone of our Nation, and 
upon their purchasing power that 


the 
it 


ure rely. It follows that if they are de- 
frauded of their savings, their purchas- 
ing power will be reduced, with an un- 
favorable reaction directly upon our en- 


| tire economy. 


During the war a great effort was 
made to educate the citizens of the 
United States to invest in Government 
securities. Banks, investment houses, 
and stock exchanges loyally gave their 


support to make the Liberty Loan cam- | 


paigns a success. A community had to 


be very small indeed not to have its Lib- | 


erty Loan campaign committee; and 
everyone, man, woman and child, 
urged to purchase Liberty bonds, and at 
the same time they were educated, as 
I have said, into the merits of a sound 
security as a good investment for their 
surplus funds. 

With the termination of the war 
country went back to its ordinary busi- 
ness pursuits and all of these new inves- 
tors were left without guidance. 
as if they had been taught to walk and 
had been led out by some careful chap- 
eron into the congested traffic of a large 
city and there left to get home as best 
they might. 

Tells of Matured Interest. 

In our public debt statement there 
an item “matured 
outstanding” amounting at a minimum 
to about $35,000,000. This represents 
interest due government security holders 


| who are slow in presenting their matured 
But there is also | 


coupons for payment. 


a substantial percentage that will not 


| be paid until the security itself matures | 


or is sold. This was evidenced at the 
maturity of the Victory notes when many 
were presented with all coupons attached. 

Et seems incredible that such ignorance 
exists, but there are more than a few 


stories around the Treasury Department | 
of Liberty bond holders who wished to | 


be advised as to when and hw to pay 
These peo- 
ple were educated suffftiently to buy gov- 
ernment bonds, but their education 
stopped with the war, and as a result 


they are frequently swindled out of their | 


holdings. 


During the post-war days the Treasury | 
We have | 


plight. 
in the Treasury a large file of letters 
received from widows, school teachers 


and other individual purchasers of our | 


government securities. 
All Tell Same Story. 
All of these letters tell the same story. 
The writers had been subscribers to gwov- 


ernment bonds; they had been approached | 


by some plausible gentleman who had 
expressed both a keen interest in their 
welfare and a feay that since the war 
was over and their patriotic obligations 


fulfilled, they were not obtaining as large | 
| a return upon their 
| should and that 


investment as they 
by exchanging their 
government security for a “sound” invest- 
ment in some distant gold mine, they 
would stand an excellent opportunity of | 
reaping large profits. Some of the cir- | 
culars left with prospective purchasers | 
were so bald in their statements as to 


| make them actually amusing, were it not 
! for the fact that the matter is of such 


a serious nature. As a typical sample 
I wish to quote from one which offered 
an unequalled opportunity to become 
rich. It reads as follows: 

“We propose to make some real money 
in a fair and square way by getting 
the corporation of a sufficient number 
of live wires to produce oil, 
the land all paid for. And everyone 
knows that if oil is struck at all it is 
big money. If we strike a gusher 
all share in a fortune. If it is more 
than one gusher we are millionaires Over 
night. A host of men are rich today 
because they bought on the same basis 
that we now offer stock in this com- 
pany.” 

I regret to say that the little lady who 
received this circular is today a sadder 
but much wiser woman, and that she 
still waiting for the first ‘oil to 
struck. 

Some interesting data was developed 
at the hearings during 1919 before the 
Committee on the Judiciary of the 
House of Representatives on'a proposed 
Federal Blue-Sky law. 
that during the oil boom in Oklahoma 
an investigation of the stock-selling oil 
companies of that State was made by 
the “Qklahoma News,” and it was. re- 
vealed that of all the oil produced in 
Oklahom during 1917, the stock-promot- 
ing companies Owned less than two- 
tenths of one per cent. 


citi- | 


in | 


is | 
the | 
industries of this country in great meas- | 


Was | 


the | 


It was | 


is | 
interest obligations | 


We have | 


we | 


is | 
be | 


It was developed, 


In other Words, | 


From Page 1.) 


for every $555 of these companies, capi- 
| talization omly $1 worth of oil was 
| produced. 

Ido not contend that fraudulent 
selling schemes were not common prior 
| to the war. But the very loyal and un- 


relenting efforts of you gentlermen and | 


of the members of the banking frater- 
nity to aid the Government in the sale 
of its vast issues of Liberty bonds, has 
created an appetite for the 
form of investment among our people, 
‘ which appetite did not exist in any such 
measure prior to the Liberty Loan 
campaigns. 
Protection Held Needed. 

Because of this appetite, these new 
investors furnish all the more easy prey 
for the fraudulent stock promoter; and 
this would seer to be an additional rea- 

| son why the State and Federal Govern- 
| ments should give to these investors ade- 
quate legal protection. 

The most usual forms enployed have 
| been the Fraud Act which permits any 
| type of secustity to be sold but empowers 
| the Attorney ‘Seneral or other authority 
| to prosecute p2oricters who se2m 

perpetrating a fraud upon the 
| The other form of law is the 

Act. In 1911 the State of Kansas, 

asperated by the operations of fraudu- 
| lent promoters, enacted Blue Sky legis- 
lation. 

The term 


public. 


“Blue Sky” to 
originally referred to fraudulent real 
real estate operations where salesmen 
were accused of selling corner lots in the 
| blue sky. The original act of the State 
of Kansas, hewever, covered nox only 
real estate transactions but the sale of 
| securities, amd was the type of iegisia- 
| tion which gave authority to a commis- 
sioner to prohibit the sale of anyy security 
| inthe State until he had satisfied himself 
as to its character and soundness. 
Results Declared Speedy. 

The Blue Sky law of Kansas was so 
widely advertised that it very shortly 
| had the effect of making this State an 
undesirable field for fraudulemt  opera- 
| tions, and as a result many f2xaudulent 
| salesmen sOugcht new fields im _ other 

States for their undertakings. The 
| action of the State of Kansas was adopted 
by other States until at the present time 
Blue Sky legislation in some form has 
been enacted by all save five of the 
| States of the Union. 

The Kansas law has been used to a 
| great extent by most of the States as 
| the basis fox" this type of legislation. As 
| experience was gained a number of ad- 
| ditions and changes were made to the 
| original act, chief among which may be 


seems 


of all persoms engaged in the sale of se- 
curities. Im other States the license was 
| not imposed upon the brokers but upon 
the securities themselves. Licensing of 
| securities, however, has been _ severely 
questiond, imasmuch as such license has 
frequently been improperly used by 
salesmen claiming that it represented 
| some form Of endorsement and approval 
| onthe part of the State. 
Law Discussed Pro and Con. 

Before passing from the Blue Sky Law, 
| it might be well to discuss for a moment 
some of itS advantages and disadvan- 
tages. The chief disadvantages ‘urged 
against it is that it interferes with the 
; freedom of legitimate business and that 


the time meeded to furnish the State | 


| Commissioner with all the information he 
| may require, delays the offering so much 
that a market for a certain security may 
be missed and a gereat additiomal burden 
of expense be placed upon the issuing 
company or underwriter. 

The proponents of Blue Sky Legislation, 
| however, claim that most legislation is 
subject to the same obpection im one form 
or another, and that their activities in 
| the end save the general public much 
| money and prevent the wastage of a 
great amount of capital. In other words, 
it becomes a question of the greatest 
good to the greatest number. 

The objection is also raised that it is 
an invasion of private business by the 
| State and that the State is under 
| obligation to exercise any 
the sale of securities. 
| this appears 


The answer to 
to be that the emactment 
| of legislation of this character falls in 
| the same Category as the Pure Food 
| Laws and similar regulatory measures, 
| and it is as much the duty of the State 
| to protect its citizens against fraudulent 
stocks as it is to protect them against 
tubercular milk or other impure food 
| products. 

In 1921, the right of the State to in- 
terfere by legislation in the sale of se- 
curities was the subject of a report of 
a special Commission appointed by the 
Governor of Massachusetts, which report 
reads as follows: 

“Since the State authorizes 
ance of fictitious or watered 
| must follow that it is the duty of the| 
| State to prevent the sale of such se- 
curities until the State itself determines | 
that they are not fraudulent. 
creates the securities and 
in the hamds of fraudulent 
who in turm distribute them to the public, 

“Any additional legislation to 
| the sale of fraudulent securities is noth- 
| ing more Or less than an effort by the 
| State to lirmit the use by fraudulent pro- 
moters of the false tokens Which the 
State itself €reates.” 

In several of the States, fraud acts 
have been €nacted to safeguard the pub- 
lic against the operations of fraudulent 
promoters. In each of these States the 
acts provide that if it shall 
the Attorney General that 


the issu- 


any 


stock | 


security | 


to be | 


Blue Sky | 
ex: | 


| 
have 


mentioned the licensing in sorme States’ 


| Miscellaneous receipts. . 


| Interest on public debt... 
| Refunds 


| Greece (drachma):.......-+:: 





| Singapore (Ss. S.) (dollar). 
no | 
control over | 





| Uruguay 


Banking 


DAILY STATEMENT 
Receipts and Expenditures 
of the 
U.S. Treasury 
At Close of Business November 5 


(Made Public November 8). 


Receipts. 


Customs receipts.........$ 2,478,078.19 


| Internal-revenue ee 


Income tax. 


: 508,015.68 | 
Mise. internal \ revenu¢ 


4 853,215 oo 72 | 
701,626.73 
8 540, 936. 32 
400,000.00 
225,881,137.72 


322,074.04 


Total ordinary receipts. ¢ 
| Public debt receipts...... 
Balance previous day.... 
Total. . ; $234: 
Expenditures. 
General expenditures.....$ 7,540,358.12 | 

605,856.62 
of receipts... 
Panama Canal........ 
Operations in spec. accts.. 
Adj. Service cert. fund. . 
Civil Service retire. fund. 
Investment of trust funds 


8,422.04 
73,549.91 
41,944.91 | 
113,841.79 | 
202,121.11 
Total ord. expenditures} 8,566,001.48 | 
Public debt expenditures 
chargeable against ordi- 

nary receipts.. 

Other public debt exp. 
Balance today.. 


1,000,000,00 
269,545.05 
224,496,517.51 


3 234.5 322,074.04 


| Foreign Exchange | 


[By Telegraph.) 

New York, November 8—The Fed | 

eral Reserve Bank of New York today | 

certified to the Secretary of the Treas- 
ury the following: 


CS ee 


November 8, 1926 
Federal Reserve Bank of New York, 
The Honorable, 
The Secretary of the 
Sir: 
In pursuance of the provisions of Sec- 


Treasury, 


| tion 522 of the Tariff Act of 1922, deal- 


ing with the conversion of foreign cur- 
rency for the purpose of the assessment 
and collection of duties upon merchan- 
dise imported into the United States, we 
have ascertained and hereby certify to 
you that the buying rates in the New 
York market at noon today for cable | 


|transfers payable in the foreign curren- | 


cies are as shown below. 
Respectfully, 
Manager, Foreign Departinent. 


bet 


Country 


buyi 
Rate for c: 
Value in U.S. 


Transfers 
Dolalrs. 


Noon 


Europe: 
Austria (schilling) 
Belgium (belga) 
Bulgaria (lev).......- 
Czechoslovakia (krena> 
Denmark (krone) .... 
England (pound ster ling) - 
Finland (markka) ...-...-+-:: 
France (franc) ......- 
Germany (reichsmark » 


14089 
1391 
007289 
029619 
2659 
4.8479 
025214 
0328 


2375 


old 
01242 
3998 
1756 
0423 
2498 
1118 
0510 | 
005499 | 
1510 = | 
2670 
1928 
017657 


Holland (guilder) 
Hungary (pengo) ....-...--:- 
tay (Bare) .......... 
Norway (krone) .....-.-.---55 
Poland (zloty) 
Portugal (escudo) 
Roumania (leu) 
Spain (peseta) ......-...--- 
Sweden (krona) 
Switzerland (franc) .....-.+5: 
Yugoslavia (dinar) 

Asia: 
China (Chefootael) ........:. 
China € Hanko tael) 
China (Shanghai tael) 
China (Tientsin tael) 
China (Hongkong dollar) 
China (Mexican dollar). : 
China (Tientsin of Peiy ang dol 
China (Yuan dollar) res 
India €rupee) .. 
Japan (yen). 


6167 
6066 
5864 
6188 
4680 
4345 
4208 
Aljl 
3604 
A913 
5604 


North America: 
Canada — 
Cuba (peso) . 
se o ( peso) . ; 
Newfoundland (dollar ) 
iene America: 
Argentina (peso) (gold)...... 
Brazil (milreis) 
Chile (peso) ........ 
(peso) 


fere with 


1.001221 
999719 
475833 
998750 


9242 
1367 
1206 
9983 


as it 


tsakinate business, 


| claimed Blue Sky legislation has the ef- 


} accomplish substantial 
| to the 
stock, it} 


| purchaser 
| holdings. 


The State | 
places them | 
promoters, | 


; Ceased 


check | 


fect 
tain 


of doing, certain 
that a fraud act 


opponents main- 
is inadequate to 
results for the 
reason that complaints are seldom made 
Attorney General concerning any 
security until it has been sold and the 
has grown suspicious of his 
In most 
too late to protect the public, because 
the sale has generally been completed 
and it usually follows that the promoters 
or salesmen have either left the State or 
to offer the security in question. 
It is a 
the horse has been stolen. 

District attorneys frequently complain 


| that they have great difficulty in indict- 


appear to} 
persons | 


are employing a device to defraud, and 


he believes it to be in the public interest 
that an investigation be made, he may 
require such persons to file with him a 
statement As to all the facts, and in some 
instances the Attorney General may issue 
an order requiring a guilty party to de- 
sist from his fraudulent practices. 


While this tvne of law does nat inter. 


ing and convicting people of promoting 
sales of fraudulent stock because they 
usually hide behind the agents who have 
made the false representations, the 
agents themselves often being irrespon- 
sible people working for commissions 
and willing to make all sorts of repre- 
sentations to prospective . buyers. 

It true that the agents are fre- 
quently an itinerant lot with a habit of 


is 


leaving their field of operation after a 


successful campaign, 
that it 


the net result being 
is very difficult to pin anything 


on the parties promoting the proposition. | 


To be continued 
Novermiber 10. 


in the issue of 


117,015.98 | ® 
| mand 


| and $33,000,000 in borrowings from. the 


| Boston district, 
| 000,000 in the Philadelphia and Rich- 


| in part by a reduction 


{| were 


is | 


instances it is then | 


case of locking the stable after | 


Foreign 


Exchange 
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‘Loans and Discounts Increased For Week 
By 692 Member Banks of Reserve System | 


>———_—_—- 


Investments, Demand and Tirne Deposits 


and Borrow- 


ings Also Higher as of November 3. 


The condition 


statement 


Federal Reserve Board's 


of 692 reporting member 


| banks in leading cities as of November | 


3, made public by the board November 8, 
shows increases of $56,000,000 in loans 
and discounts, $11,000,000 in investments, 
$103,000,000 in net demand 
$26,000,000 in time deposits, and $46,- 
000,000 in borrowings from the Federal 
reserve banks. 


deposits, 


Member banks in New York city re- 
ported increases of 
and discounts, $13,000,000 in investments, 
$39,000,000 and $16,000,000 in de- 


time respectively, 


net 
and deposits, 
Federal reserve bank. 
Loans on stocks and 
United 
were 


bonds, including 

States Government obligations, 
$49,000,000 above the previous 
week’s total, increases of $28,000,000 in 
the New York district, $13,000,000 in the 
and $9,000,000 and $8,- 


mond districts, respectively, being offset 
of $12,000,000 in 
the Cleveland district. 

All other loans and discounts increased 
$7,000,000 during the week. The prin- 
cipal changes in this item were declines 
of $15,000,000 in the Richmond district 


| and $10,000,000 each in the Philadelphia 


and Chicago districts, and an increase 
of $45,000,000 in the New York district. 

Total loans to brokers and dealers, se- 
cured by stocks and bonds, made by re- 
porting member banks in New York city, 
$38,000,000 abowe the October 27 
total, loans for out-of-town banks having 
declined $4,000,000, while loans for own 
account’ and for others increased $39,- 
000,000 and $3,000,000, respectively. 

Loans to Brokers Rise. 

Total loans to brokers and dealers, se- 
cured by stocks and bonds, made by the 
reporting member banks, aggregated 
$2,640,379,000 for the week ended Novem- 
ber 3, as compared with $2,602,196,000 
for the week ended October 27, 1926. 

Of this total, loans to brokers and deal- 
ers made by reporting banks in New York 
City, for their own account, aggregated 


Number of reporting’ banks.. 
Loans and discounts, gross: 


Secured by U. S. Gov't isiiles:. acral ate ieee 
MEE DONIGE 6.5. ¢ 1655S less aoeg ac 6 


Secured by stocks 
All other loans and discounts... 


Total loans and discounts.......... 


Investments: 
U. S. Government 
Other bonds, stocks 
Total investments 


Total loans and investments. 


ee oo with F. R. Banks. satere hae olerarie 
Oe Rh oh oe estos boa ing Gace mba uate aes 


Net demand deposits 

Time deposits 

Government deposits 

Bills payable and rediscounts with F. R. 
Secured by U. S. Gov’t obligations... . 
PR GUNGY : h.a'5.@ eernnalans sin ees ois bees 


Total borrowings from F,R. Banks... ....... 


$71,000,000 in loans } 


i im the New York 


POE IGR 5 sco sd ely we 
and securities... - 


Banks, 


$39,582,000 for the 
ber 
the preceding week. 
account of out-of-town 
$753,354,000 for the 
and $750,631,000 for 
tober 27. For the account of others, loans 


week ended Novem- 
30, as compared with $800,673,000 for 
Loans made for 
banks totaled 
3 week, 
the week ended Oc- 


November 


to brokers and dealers amounted to $753,- 
354,000 for the week ended November 3, 
and $750,631,000 for Oc- 
tober 27. 

Loans to brokers 


the week ended 


and dealers on de- 
$1,929,519,000 for the week 
ended November 3, while for the preced- 
ing week they were $1,883,489,000. On 
the totaled $710,860,000 for 
the current surveyed week, and $718,707,- 
000 for the week ended October 27. 

Holdings of United States Government 
securities were $4,000,000 below the 
pervious weck’s total, a decline of $12,- 
000,000 in the Boston district being 
partly offset by an increase of $7,000,000 
district. Holdings of 
other bonds, stocks and securities in- 
creased $15,000,000, of which $6,000,000 
was in the Cleveland district and $5,000,- 
000 in the New York district. 

Demand Deposits Higher. 

Net demand deposits were $103,000,000 
above the amount reported on October 27. 
The principal increases by districts were: 
New York $51,000,000, San Francisco 
$15,000,000, Richmond $13,000,000, Bos- 
ton $12,000,000, Minneapolis $10,000,000 
and Philadelphia $9,000,000. Time de- 
Posits increased $26,000,000, of which 
$13,000,000 was in the New York dis- 
trict and $8,000,000 in the San Francisco 
district. 

Borrowing form the Federal reserve 
banks were $46,000,000 above the Octo- 
ber 27 total, the principal changes in- 
cluding increases of $41,000,000 in the 
New York district and $24,000,000 in the 
Chicago district. 

Principal resources 
reporting member 
cities for the week 


mand were 


time loans 


and liabilities of 
banks in leading 
ended November 


the | 


| changed. 


3, | 


1926, as compared with the week ended | 


October 27, 1926, 
ber 4, 


and that ended Novem- 


thousands of dollars: 


Nov. 4, 
1925 


in 
Nov. 3, 
1926 


Oct. 27, 


692 723 

151,765 
5,438,407 
8,780,129 


163,721 
5,392,041 
8,471,084 


14,370,301 14,314,211 14,026,846 


2,462,104 
3,126,089 


2,466,421 
3,111,302 


2,508,170 
2,954,084 





5,588,193 5,577,723 
19,891,934 
1,634,790 
287,066 
12,917,991 
5,738,252 
136,245 


. 19,958,494 
1,621,418 
303,094 
13,020,750 
5,764,726 
134,926 


298,480 
13,219,775 
5,348,312 
86,392 


273,549 


210,605 


484,154 


240,854 
197,012 


437,866 


ac | 
207,671 


452,050 


A natural 


Preference 


1925, were announced by the board | 
—»as follows, 


5,462,254 | 


19,489,100 | 
1,672,773 | 


Bombay Silver Imports 


For Week 3,020,000 Ounces _ 


Silver importa into Bombay, India, for © 
the week ended October 30, amounted te | 


| 3,020,000 ounces, all of which came from, 
| London, according to'a cable to the De- 


parment of Commerce from its Bombay 

office. 7 
The cable Stated: j 
“Silver coin in the Indian currency re- 


| serve amounted on October 22 to 959,400 


rupees. Bullion in reserve remains un- 
Bombay stocks are said te 
amount to about 4,000 bars. The Bom- 


bay silver market is extremely sensi- 


} tive, fluctuating with a downward ten- 


dency.” 
Cabled advices 
partment from 


to the Commerce D 
its Shanghai office indi- 
cate that the silver market there is some- 
what firmer and that silver prices are 
now approximately equal to the average” 
rice for the 25-year period prior to 
914. The value of silver stocks in 
Shanghai is estimated in that city to be 
132,000,000 taels, compared with 106,- 
000,000 taels at this time last year. 


Additional railroad news will be 
found on Page 15. 


Watching 
Business Trends 


The study of current conditions 
to ascertain whether, and in what 
way, they may affect one’s own 
business is now more widely car- 
ried on in this country than ever 
before. Business men will appre- 
ciate the concise and interesting 
recital of financial and commercial 
events and the sound conclusions 
to be drawn from such happenings 
contained in THE BACHE REVIEW, 
which is issued weekly by 


J. S. BACHE & CO., 
12 Broadway, New York City 
and may be had on application. 


A necessity to 
importers 


The Equitable’s Import Letter 
of Credit has these well-defined 
advantages: 


1. Makes it unnecessary for an over- 
seas manufacturer to investigate 
the standing of an American Im- 
porter. 


. Enables an importer to buy from 
foreign merchants who demand cash 
on shipment. 


3. Helps secure the acceptance of ad- 
vance orders. 


Our Tmport Letter of Credit is 
only one of our many means of 
facilitating the transaction of im- 
ternational business. 


THE EQUITABLE 
TRUST COMPANY 
OF NEW YORK 
Home Office: 37 Wall Street, N. ¥. 
District Representatives 
Philadelphia Baltimore 
Atlanta Chicago San Francisco 


LONDON PARIS MEXICO CITY 


A natural tobacco goodness that 
men find in no other cigarette 


T.rccert & Myrrrs Tosacco Co. 
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Injunction Protects 


Land From Trappers 


In Louisiana Case 


Held by District Court to 
* “Prohibit Trespassers From 
Entering Plaintiff's 
Property. 


sa Muskrat Rawncu, INC., V- 
atanue, MoLeRo, ET AL; DISTRICT 
Court, EASTERN DISTRICT LOUISIANA; 

No. 18560. 

In this case an injunction was granted 
against 42 persons to restrain them from 
entering upon the land of the complain- 
ant to trap game, as it was found that 
they were trespassers and not in pos- 
session. 

C. F. Borah and J. R. Perez appeared 
for the plaintiff, and O. S. Livaudais, W. 
W. Walls, and James Wilkinson for the 


defendant. 


The full text of the Opinion delivered | 


by Judge Louis H. Burns follows: 

In this case the complainant corpora- 
i rays for ait 
ee At alleged traspassers, residing 
in the Parishes of New Orleans, St. 
Bernard and Plaquemines, in the State of 
Louisiana. 

The bill sets out the physical and 
possession as owners of record of cer- 
tain property, comprising nearly 100,- 
000 acres of marsh land, the principal 
value of which consists in certain wild 
game and fur-bearing animals thereon. 
It alleges in detail the intent and pur- 
pose of the defendants, some 42 in num- 
ber, to trepass on the land for trap- 
pings and hunting, wholly without their 
consent, and without any right, title or 
inteyest in the land. A 

A temporary restraining order having 
issued, and in conformity with the 
prayer of the original bill, a rule nisi 
was also issued, citing the dgfendants 
to show cause why a preliminary in- 
junction should not be issued herein. 

The defendants made return to the 
rule, setting up that they have been 
in possession of portions of the land for 


the last three years, holding under the | 
St. Bernard Trappers’ Association, Inc., 
by virture of their membership in said | 
‘ | erly before this court for review. 
| exception was taken by the defendant 
| to the ruling of the court denying the 
up by | 


association as owners of shares of the 
capital stock. 

For further returns they 
the muniment of title set 
the plaintiff is a nudum 
and contains potestative 
and is null and void 


that 


say 

pactum 
conditions 
on its face. 


certain land, known as the Phillips Land 


Company’s land, by the St. Bernard Trap- | 
pers’ Association, Inc., to one J. Walter | 


Michel, Trustee. They allege that in a 


suit filed against this J. Walter Michel, | 


Trustee, by the St. Bernard Trappers’ 


Association, Inc. in the Civil District | 
Court for the Parish of Orleans, the as- | 
signment of the least to him was declared | 
illegal, null and void by judgment of | 
that Court; that this judgment is now 


suspended by appeal taken by J. Walter 
Michel to the Supreme Court of Louis- 
jana; that, further, the complainant is 
without any right to interfere with the 
oceupancy of said lands, which the de- 


fendants allege themselves to have beeh | 
in the possession of for more than one | 


year, that this Court can not oust them 
of such possession by injunction. 

From the evidence of record I conclude 
that the defendants are not members in 
good standing of the St. Bernard Trap- 
pers’ Association, Inc.; that they have 


tion of said land, specifically designated 
or otherwise, during the approaching 
trapping season of the year 1926-1927; 
that they have not been in either physi- 
cal or constructive possession of the land 
except probably during the trapping sea- 
son 1925-1926; that they have no right 
to enter upon these lands under any 


authority of the St. Bernard Trappers’ | 
Association, Inc., for the season 1926- | 
1927; that they make pretense to no | 


other right except by virtue of their be- 
ing members or stockholders of said as- 
sociation; that some nine or more of 
them were actually ruled into Court in 
the St. Bernard District Court for alleged 
trespass on said lands during the year 
1925-1926 in a suit brought by the St. 
Bernard Trappers’ Association, Inc.; that 
the. affidavits filed on their behal’, 
if taken as true, merely show that they 
were granted a license under the by- 
laws of the St. Bernard Trappers’ As- 
sociation, Inc., to enter and trap on un- 
designated portions of lands leased to 
that association, and this during a lim- 
ited period only, during the season 1925- 


1926, and not during the season 1926- | 
1927; that in their capacity as stock- | 


holders of the St. Bernard Trappers’ As- 
sociation, Inc., according to a resolution 


enter upon or to stake off any lands 


of the ensuing trapping season, which 
begins this year on November 20. 

On the other hand there is a fair pre- 
ponderance of evidence to sustain the 


complainant’s ownership and possession. | 
of the various | 


This evidence consists 
notarial acts, registered in the Convey- 
ance offices of the two parishes, filed in 
the record, together with the exhibits 
showing survey of the land, the posting 


of no trespass signs, and the general | that the complainant here is seeking to 


policing and surveillance of its property | 


to the extent possible and necessary to 
sustain actual physical possession of 
land of that character, whereby it suf- 
ficiently appears for preliminary pur- 
poses that the possession of the land by 
title and by actual possession by the 
complainants precludes the defendants 
from acquiring any right. 

Neither by their return nor by their 
proof do the defendants come within the 
*provisions of law which would entitle 
them to be recognized as in possession 
of any part of the land described in the 
bill. The resolution offered in evidence 
by which the defendants attempt to 
show that they are in possession 


injunctive relief against | 





| States v. Hamilton, 109 U. S. 


| because 


| ing that the 
| them possession at all, they were pos- | 
for them- | 


| perty 
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~~ Injunctions 


I 


Circuit Court Dismisses Mot 
Man Convicted of Cr 


g \ 
Cuester O. Hint, PLAINTIFF IN ERROR, V. | SUuPta; Edwards v. United States, 7 Fed. 
(2d) 357, a decision by this court, in 


UNITED STATES OF AMERICA; CTRCUIT 
CourT OF APPEALS, EIGHTH CIRCUIT, 
No. 7108. 


The plaintiff in error having been in- 
dicted by a grand jury sitting in the 
Eastern Division of the Eastern District 
of Arkansas, for a crime committed. in 
the Western Division, the case was trans- 
ferred and tried on this indictment in 
the Western Division. 


On this appeal the appellate court de- 
clared that under Section 53, Judicial 
Code, an indictment may be found in one 
division of a district for a crime com- 
mitted in another division of the same 
district, provided the grand jury is im- 


| paneled for the entire district. 


The case was heard before Circuit 


| Judges Kenyon and Van Valkenburgh, 


and District Judge John B. Sanborn. J. 


| P. Wooten appeared for the plaintiff in 


error, and C. F. Cole for the defendant. 

The full text of the opinion by Judge 
Sanborn is as follows: 

The plaintiff in error—defendant in the 
court below, and who will be so referred 
to in this opinion—was indicted by a 
grand jury sitting in the Eastern Divi- 


wil | sion of the Eastern District of Arkansas, 
civil | 


for a crime committed in the Western 
Di¥ision. The case was transferred for 


| trial to the Western Division, the court 
| denied a motion to quash the 
| ment, and therefore the defendant was 


indict - 


tried, convicted and sentenced by the 


| court sitting in that division. 


Assignment of Error. 

Only one assignment of error is re- 
lied upon, and that is that the court 
erred in overruling the défendant’s mo- 
tion to quash the indictment. The de- 
fendant contends that the grand jury 
was impaneled and sworn “as the Grand 
Inquest of the United States for the 
Eastern Division of the Eastern District 
of Arkansas;” that its members were 
drawn exclusively from the Eastern Divi- 
sion, and that therefore its jurisdiction 
was limited to crimes committed in that 
division alone. 

The first matter to be considered is 
whether the question presented is prop- 
No 


motion to quash. A motion to quash an 


| indictment is addressed to the discretion 


of the court and will ordinarily not be 


| reviewed in an appellate court. 
This refers to a transfer of a lesse of | 


In the case of United States v. Rosen- 
burgh, 74 U. S. 580, the court said: 

“The motion to quash, upon which the 
question now before us arose, was clearly 
determinable as a matter of discretion. 
It was preliminary in its character, and 
the denial of the motion could not finally 
decide any right of the defendant» The 
rule laid down by the elementary writers 
is, that ‘a motion to quash is addressed 
to the sound discretion of the court, and 
if refused, is not a proper subject of 
exception.’ 

Status of Motion to Quash. 

“When made in behalf of defendants, 
it is usually refused, unless in the clear- 
est cases, and the grounds of it are left 
to be availed of, if available, upon de- 
murrer or motion in arrest of judgment.” 

The same view is expressed in United 
States v. Avery, 13 Wall. 251; United 
63; Logan 
v. United States, 263, 282; 


144 U. S. 


Durland v. United States, 161 U. S. 306, 
314; McGregor v. United States, 134 Fed. 
acquired no rights to trap upon ay por- | 


187; Goodfriend v. United States, 294 
Fed. 148; Lewis v. United States, 295 


| Fed. 441; Carlisle v. United States, 194 
| Fed. 827. 
| decided by the Circuit Court of Appeals 
| of the 
| language appears in the opinion: 


In the last case, which was 


Fourth Circuit, the following 

“A motion to quash an indictment is 
addressed to the discretion of the court, 
and will not be reviewed in an appellate 
court, save only in cases where there 
has been such failure to properly exer- 
cise the judicial discretion as to cause 
real injustice.” 

To the same effect is the case of Stew- 
art v. United States, 300 Fed. 769, an 
opinion of this court. + 

Even though it were held that the de- 


nial of the motion to quash the indict- | 
ment in this case was such an abuse of | 
| discretion by the trial 
| question would be reviewed here, never- 


theless, it would not be properly before 


| us, because no exception was taken to ! 
| the ruling. 


Carlisle v. United States, 
they are stockholders of 
the St. Bernard Trappers’ Association, 
Inc., tends rather to preclude possibil- 
ity of any possession for themselves 
as owners, and, as stated above, if they, 


filed in the record, they had no right to eee oe a Seene 


under that resolution, it was necessarily 


n | restricted to the license or privilege of 
prior to two weeks before the opening | 


going on the land temporarily during 
the season of 1925-1926. Even assum- 
license or privilege gave 
sessing for others and not 
selves. Under such circumstances they 
could not acquire the legal possession 
of any property in view of Article 3441 
of the Revised Civil Code. 

Under the circumstances there is noth- 
ing in the contention of the defendants 


oust them from the possession of pro- 
by injunction. The’ evidence 
establises the status of these individual 
defendants to be that of mere traspassers. 

The suggestion that further proceed- 
ings in the instant case would result in 
possible conflict with the State Courts 
is not well founded. 


The St. Bernard Trappers’ Association, j| 


Inc., is not a party to this record, neither 

is the said J. Walter Michel, Trustee. 

These defendants are clearly without any 

direct interest in the result of that suit. 
A decree will be entered in favor of 

compiainents, 

preliminary injunction as prayed for. 
Oct. 27, 1926. 


27, 


court that the | 


granting them a writ of | 


ictment in One Division of Court District 


alid If Jury Is Impaled For Whole District 


ion to Quash on Appeal of 
ime in Arkansas. 


which the following language appeared: 


“None of the assignments of error 
raise questions based on rulings of the 
This court 
has repeatedly held that“ such assign- | 
ments are unavailing. Short v. United 


trial court duly excepted to. 


States, 221 F. 248, 1387 C. C. A. 104; 


Hoskins vy. United States (C. C. A.) 4 


F. (2d) 804; Fienberg v. United States 
(C. C. A.) 2 F. (2d) 955.” 


Question in Doubt. 


However, it may as well be said that, | 


while the question is not free from doubt, 
and while the method used in drawing 


and impaneling the grand jury which re- | 


turned this indictment is not to be com- 
mended and ought not to be followed, 


we see no reason to depart from the con- | 


clusion reached by this court in the case 
of Shaw v. United States, 1 Fed. (2d) 
199. 

It is and must be conceded that, under 
Section 53 of the Judicial Code, an indict- 
ment may be found in one division of a 
district for a crime committed in another 
division of the same district, provided 


the grand jury is impaneled for the en- | 


tire district. Rosencrans vy. United 
States, 165 U. S. 257; Salinger v. Loisel, 
265 U. S. 224; Biggerstaff v. United 
States, 260 Fed. 926; Shaw v. United 
States, supra. 


The record in this case shows that the | 


venire for this grand jury required that 
the members be summoned to come be- 
fore “our District Court of the United 
States for the Eastern Division of the 
Eastern District of Arkansas, at the 
March Term, A. D. 1925, thereof on 
Tuesday, the 10th day of March, 1925, at 
11:00 o’clock in the forenoon of said 
day, at the United States District Court 
Room in the City of Helena, Ark., as 
the Grand Inquest of the United States 


for the Eastern District of Arkansas.” | 


It was sworn and impaneled as “the 


Grand Inquest of the United States for | 


the Eastern Division of the Eastern Dis- 

trict of Arkansas for the March Term, 
| 1925.” 

The indictment in question, after re- 
citing the venue as “United States of 
America, Eastern District of Arkansas,” 
is entitled: “In the District Court of 
the United States, in and for the East- 
ern District aforesaid.” 

This grand jury was not limited, in any 
way, to the consideration of crimes com- 
mitted within the Eastern Division alone, 
unless that limitation can be spelled from 
those portions of the record just re- 

| ferred to. We think it is apparent that 
| this grand jury was summoned and im- 
paneled in the manner usual in the East- 
ern District of Arkansas, and was re- 
garded as the inquest for the investiga- 
tion of crimes and offenses in that dis- 
| trict as a whole. 

In one sense, they 
Inquest for the division because court 
was sitting in that division and the grand 
jurors were in attendance upon that term 
of court. To construe the statement in 
the order impaneling the jury that they 
were sworn as an inquest for the Bast- 
ern Division, as limiting their powers to 
consideration of crimes committed in that 
divison, would not be justified. 

The fact that the grand jurors them- 
selves were drawn from countes in the 


validity of the indictment. They were 
all competent to serve upon a grand 
jury for the entire district. 


Authorities Cited. 


States v. Beaugh, 2 Fed. (2d) 378, and 
United States v. Tait, 6 Fed. (2d) 592, 
in support of his contentions. 
' first of those cases, it appears that the 
| grand jury was selected and sworn to 
| inquire for the division in which it was 
sitting alone. In the second case, the 
court said: 
“Here the 





indictment shows on its 
its investigation to the Southern divi- 


| sion.” 


tion of crimes committed in the Eastern 
Division. 

That portion of the opinion of Judge 
Faris in the case of Shaw v. United 
States, supra, “which states that some 


statute of jeofails, Section 1025 Revised 
Statutes, which provides that: 

“No indictment found and presented 
by a grand jury in any district or cir- 
cuit or other court of the United States 
shall be deemed insufficient * * * 


matter of form only, which shall 
tend to the prejudice of the defendant,” 





the ®upreme Court of the United States 
in Crowley v. United States, 194 U. S. 
461, which held that the disqualification 
of a grand jury prescribed by statute 
is a matter of substance which cannot 
be regarded as a mere defect or 
perfection within the meaning of Sec- 
tion 1025 Revised Statutes. Attention 


may well be called to Section 269 of the | 


Judicial Code, as amended (40 Stat. p. 
1181, c. 48), which is much broader than 
Section 1025 Revised Statutes. 

It provides: 

“On the hearing of any appeal, 
certiorari, writ of error, or motion for 


| the court shall give judgment after an 


the court, without regard 
errors, defects or exceptions which do 
not affect the substantial rights of the 
parties.” 


grand jury was impaneled and sworn. 
The members would have less acquaint- 
ance with the case and less room for 
| bias or prejudice than those who might 





was claimed to have 
The indictment was not 


which the crime 
been committed. 


were the Grand } 


Eastern Division alone cannot affect the | 


The defendant cites the cases of United 


In the | 


' face that the grand jury was limited in| 


in this case it does not appear that the | 
grand jury was limited to the considera- | 


reliance may be placed upon the amended | 


by | 
reason of any defect or imperfection in | 


not | 


im- | 


a new trial, in any case, civil or criminal, | 


examination of the entire record before | 
to technical 


The defendant could not have been | 
prejudiced by the manner in which the | 


have been drawn from the vicinity in | 


Motions 


To Quash 


Former Conviction 
Is Ruled in Error 


New Trial Is Granted Where 
Purpose of Interrogation 
Was Held to Discredit 
Witness. 


Marco RIsto MITROVICH, PLAINTIFF IN 
Error, V. UNrtEp STATES OF AMERICA; 
Circuit Court or APPEALS, NINTH 
Circuit, No. 4877. 

Among the various rulings made on 
the admissibility of evidence in this case 
by the District Court, all except one are 
| held to be correct in this opinion. The 
| erroneous ruling was in allowing the 
cross-examiner to ask the defendant on 
the witness stand whether or not he had 
ever before been arrested. A new trial 
was granted on the strength of this error. 

The case was before Rudkin, Circuit 
Judge, and Dietrich and Kerrigan, Dis- 
| trict Judges. The full text of the opin- 
ion by Judge Rudkin follows: 

Rudkin, Circuit Judge: 

This is a writ of error to review a 
judgment of conviction for maintaining 
| a common nuisance at 14 North Broad- 
way, in the City of Portland, State of 
Uregon, on various dates between Nov- 
ember 15, 1924, and May 22, 1925, in 
violation of the National Prohibition Act. 
|‘The premises in question were leased in 
| November, 1924, by one Plecash and the 
| plaintiff in error. Ostensibly, at least, 

the former intended /to engage in the 

painting business and the latter in the 
| real estate, and insurance business, and 
to act as interpreter for his Serbian 





countrymen whenever called upon to act | 


in that capacity. The information upon 
which the case was tried was filed jointly 
against both tenants, but Mitrovich alone 
was placed on trial. There was testi- 
| mony tending to show that intoxicating 
liquor, fit for beverage purposes, \ 


| November 15, 1924, and May 22, 1925. 
| The plaintiff in error denied the charges 
contained in the information and denied 
| that he had any connection whatever 
| with the premises after February 1, 1925. 
| The errors assigned are all based on 
| the admission of testimony over objec- 
| tion and exception. A government wit- 
|‘ness testified that he saw the plaintiff 
in error at a desk inside the premises 
; on May 2, 1925; that the place was 
| pointed out to him by an informer. He 
was then asked the name of the informer, 
but an objection to the question was 
sustained and an exception allowed. In 
this ruling there was no error. Vogel 
v. Gruaz, 110 U. S. 311, 316; In re 
| Quarles and Butler, 158 U. S. 532, 536; 
| Elrod v. Moss, 278 F. 123, 127. 
| Slow in Paying Rent. 
The managing owner testified that he 
| had leased the premises to the above 
named parties as heretofore stated; that 
; during the latter part of the tenancy 
he experienced much difficulty in collect- 
ing the rent; that he called at the prem- 
ises frequently for that purpose, but gen- 
erally found no one there; that on one 
occasion he found Plecash, and that Ple- 
| cash referred him to the plaintiff in 
| error. The admission of testimony tend- 
| ing to show that Plecash referred the 
| witness to the plaintiff in error is as- 
signed as error. But there was ample 
| testimony in the record to warrant the 
court in finding that the two parties 
| charged had conspired together to lease 
the premises in question and maintain a 
; common nuisance there, and, if so, any 
act or declaration made by either party 
in furtherance of the object of the con- 
spiracy was competent evidence against 
the other. Within this rule there was 
no error in the ruling complained of. 
On cross-examination the court per- 
| mitted counsel for the government to ask 
the plaintiff in error whether he had 
not been arrested on one or more previ- 
ous occasions. An objection to this 
testimonyawas interposed and overruled. 
The witness answered “twice.” The rul- 
ing .admitting the testimony was, in our 
| epinion, both erroneous and prejudicial. 
In Glover v. United States, 147 F. 426, 
429, the court said: 


| been convicted of a crime. The general 

rule is that the crime must rise to the 
| dignity of a felony or petit larceny * * * 
Whatever may be the limit in this re- 
spect, nothing short of a conviction of a 
| crime is admissible for the purpose of 
impeachment. 
dictment will not be admitted, for the 
reason that innocent men are often ar- 
rested charged with a criminal offense.” 

Question Held Improper. 

See also Coyne v. United States, 246 F. 

120; Walker Grain Co. v. Blair Elevator 


6 F. (2d) 121, 125; Crowley v. United 
States, 8 F. (2d) 118. In fact, we know 
of no authority to the contrary. _Counsel 
for the Government invokes the rule that 
| a defendant who takes the witness stand 
in his own behalf waives his constitu- 
tional rights and places himself on the 


| same footing as any other witness, and | 


the further rule that the scope of cross- 
examination is within the discretion of 
the trial court. With these rules we have 


| no quarrel, but the question whether a | 


party had been arrested is not a proper 
| question to be propounded to any witness 
on cross-examination for the purpose of 
discrediting him, and the mere discretion 
of the court is not broad enough to jus- 
tify its ruling upon the ground that the 
plaintiff in error had gone somewhat ex- 
tensively into his past history on direct 
examination, but there was nothing in the 
| direct examination tending even remotely 
to show that the plaintiff in error had 
evidence. It was a mere formal charge 
upon which the defendant was brought 
to trial, and had no bearing whatever 
upon the merits of the controversy. 

For the foregoing reasons, the judg- 
| ment and sentence is affirmed. 

October 9, 1926, 


kept and sold on the premises between | 


“Tt is competent for the purpose of dis- 
crediting a witness to show that he has | 


A mere accusation or in- | 


is criticised because of the decision of | C®-,254 F. 422; Filippelli v. United States, | 


- 


ALL STATEMENTS HereIN ARE GIVEN ON OFFICIAL AUTHORITY ONLY 


AND WITHOUT COMMENT BY 


‘ Prohibition 


Question Concerning Evidence Stronger Than Support of Sus- 
picion Necessary to Revoke Alcohol Permit 


Proof to Warrant Only Finding Which Can Support Re- 
vocation Order Is Lacking, Court Rules. 


SoLax DruG CompPANy, INc. v. Davin H. 
BLAIR ET AL.; District Court, EASt- 
ERN DISTRICT, PENNSYLVANIA. 

In this case the court declared, that 
before a permit to withdraw alcohol for 
industrial purposes would be revoked, 
evidence must be adduced of a stronger 
nature than merely to support a sus- 
picion that the permittee had illegally 
used the alcohol. 

The full text of the opinion by Judge 
Dickinson follows: 

This bill has been filed under the pro- 
visions of Sections 5 and 9, Title 2, of 
the National Prohibtion Act of October 
| 28, 1919. It is essentially an appellate 
proceeding. The complaint is that the 
plaintiff was possessed of a permit to 
withdraw alcohol, which was on citation 
revoked. The grounds of _ revocation 
stated were the unlawul withdrawal of 
10 barrels of denatured alcohol or the 
unlawful use of the alcohol after with- 
drawal. No complaint is made of the 
conduct of the hearing following the 
citation except in respect to its result. 
This was that on July 23, 1924, the per- 
mit was revoked. The gravamen of 
the complaint is that the inference of 
unlawful withdrawal or unlawful use 
was unwarranted by the evidence before 
the hearer. The answer advances other 
causes of revocation. Whether or not 
these were incorporated in the citation 
we need not inquire because all other 
grounds of revocation were abandoned 
at the hearing other than the one indi- 
cated. 

The cause was by stipulation submitted 
on the evidence adduced before the hear- 
ing. This narrows our inquiry to one 
of the sufficiency of the evidence to sup- 
port the inference of unlawful conduct on 
the part of the permittee. 


Withdrawal Admitted. 


| Analysis of the evidence: Ten barrels 
of denatured alcohol designated and 
identified by serial numbers were ad- 
mittedly withdrawn by the permittee. 
The withdrawals we assume were com- 
pleted in March, 1924. On March 31, 
1924, 10 barrels were seized in the pos- 
session of a truckman. The seizure was 
made on the ground and in the belief 
that the liquor in the truck was the 
product of an illicit still which was dis- 
covered in the neighborhood. From 
casual observation some of the barrels 
appeared to be new and some to have 
been before used. There was nothing to 
identify the permittee with this truck. 
It was noticed that the heads of the 
| barrels had been scraped so that it was 
not possible on a .cursory examination 
to determine what numbers the barrels 
had one time carried. There was evi- 
dence that the contents of the barrels 
| seized corresponded with that withdrawn 
but absolute identification applied to only 
one barrel, assuming this to have been 
identified by ‘number. The erasures on 
some of the barrels were so complete as 
that the numbers could not be repro- 
duced. There is evidence that one of the 
barrels bore the same number as one of 
the barrels withdrawn. This, however, 
is denied and the fact is in controversy. 

It may be interpolated here as a con- 
ceded fact that the practice of the per- 
mittee after the withdrawal of alcohol 
was to erase the numbers on the barrels 
| by scraping them and then to sell the 
| barrels for general use. This erasure 
| was sometimes not so complete as to 
wholly obliterate the numbers on the 
barrels but was always sufficient to in- 
dicate that an erasure of the numbers 
was intended. There was likewise opin- 
ion evidence given upon the inspection 
of the barrels that from the appearance 
of the bungs they had never been opened. 
The testimony respecting this must have 
been intended to have been limited to 
some only of the barrels because the 
same witnesses had testified to the other- 
wise inconsistent fact that some of the 
| barrels appeared to have been used for 
the first time but others of them to have 
been reused. 





Testimony Is Supported. 

On behalf of the respondent there was 
direct and positive evidence in the form 
| of the testimony of witnesses who had 
| first hand knowledge of the fact that 
| the contents of the barrels withdrawn 
| were removed anod used by the per- 
| mittee in its manufactured product. This 
| testimony is supported by the record. 
The record shows and witnesses testified 
likewise to the fact of the sale of barrels 
but they are cash transactions and no 
record is kept of the persons to whom 
sold but there was positive testimony 
of the purchase of these partciular bar- 
rels by a named purchaser whose ad- 
dress was given. There was likewise 
evidence of the fact that the 10 barrels 
had tacked to them paper tags which 
were pulled off when the content was 
used and evidence also that the barrels 
| seized upon a minute examination, aided 
| by a magnifying glass, showed neither 
| the presence of tacks nor holes in the 
wood where tacks had once been. There 
was one exception to this general state- 
ment but the'tacks there found had been 
| driven after the seizure. The method of 








not been arrested for crime. No such 


| question was asked and no such answer - 


was made. The question propounded on 
| the cross-examination was, therefore, 
| wholly foreign to anything found in the 
| direct examination. 

| A character witness was likewise 
| :wiked on cross-examination whether he 
| had not heard that the plaintiff in error 
This pre- 


had been convicted of crime. 


cause the answer went directly to the 
| weight and credibility of the testimony of 
| the character. witness. 
| United States, supra. 
For errors in the admission of testi- 
, mony the judgment is reversed and the 
| cause is remanded for a new trial. 
| October 25, 1926. 


| 
\ sents an entirely different question, be- | 
| 
| 


Filippelli v. 


opening the barrels was to drive in the 
bungs and evidence opposing that of the 
Government that there would be nothing 
to show on the outside of the barrel 
whether the bung was the one orig- 
inally inserted or one which replaced a 
former one. Apparently, however, the 
inside of the barrel stave would be likely 
to show if a bung had been driven in 
and if it was so driven in it would remain 
in the barrel as evidence that the barrel 
had been rebunged. There was no evi- 


dence introduced by either party to fol- 
low up this clue to the real fact. 


Notes Are Introduced. 

Discussion: The pressure of time 
has deprived us of the benefit of a dis- 
cussion of the fact merits of this case 
or of briefs giving the theories of the 
respective parties. The only aid we have 
had is the stenographic notes of the 
trial hearing. These notes disclose that 
both the case and the defense were ably 
and fairly presented and the testimony in 
support of the facts so far as presented 
is gratifyingly clear cut. We are left, 
however, to the necessity of analyzing 
the fact situation so far as disclosed by 
the notes of testimony. This analysis we 
have given above in detail. From the 
generalizations which may be made of 
it, we assume that the question presented 
is whethethe evidence submitted sup- 
ports and warrants the inference of the 
illegal acts of the permittee. We accord- 
ingly address ourselves to this feature 
of the case. The withdrawals by the 
permittee were for the purpose of the use 
of alcohol in a manufactured product. It 
follows that if the alcohol withdrawn was 
found upon the seized trucks the per- 
mittee did not use it for manufacturing 
purposes and the inference of illegal use 
is not merely justified but compelled. 
The evidence on the part of the per- 
mittee, however, is that the alcohol with- 
drawn was used for a lawful purpose, 
and if so used, the alcohol which was 


seized could not have been the same al- 


cohol which was withdrawn. 


Witness Held Reliable. 

This brings us back to the question of 
the sufficiency of the evidence to support 
a finding of the identity of the alcohol 
withdrawn with that seized. Such a find- 
ing would carry with it a finding of dis- 
belief of the witnesses called by the per- 
mittee. The seizure of the truck with 
the evidence of the serial numbers of the 
barrels which had been in whole or part 
obliterated; the apparent fact that the 
original bungs had not been disturbed, 
and the evident fact that the truck was 
illegally transporting alcohol, all com- 
bined to give well grounded support to 
the suspicion that the seized liquor had 
been unlawfully released by the per- 
mittee. We are unable, however, to rule 


that the proofs warrant the finding, how- | 


ever far thedisclosures may go to justify 
the suspicion. One of the witnesses for 
the permittee is a professional chemist, 
and there is nothing in the record to 
impeach his credibility. This applies also 
to the other witnesses, except that the 
nature of their employment was such as 
to more closely identify them with the 
permittee than the employment of a 
chemist. One of the consequences of 
the finding, which we are asked to make, 
is that the permittee is deprived of its 
otherwise right fo engage in business. 
This does not concern us except to the 
extent that the evidence against the 
permittee shovfl fully support the find- 
ing. Suspicions, before a judicial find- 
ing is asked in their support, should 
await supporting evidence. If the per- 
mittee was in fact guilty of the acts of 
which it is suspected to have beer guilty, 
more convincing evidence than that ad- 
duced we think could have been found, 
and if so, must be forthcoming before 
a finding adverse to the permittee can 
justly be made. There is no significance 
in the.mere fact of the identity of the 
barrels. We are concerned with the 
identity of the contents. 

The conclusion which we have reached 
is that there is no evidence to warrant 
the only finding which can support the 
order of revocation. We accordingly 
give leave to the parties to submit a de- 
cree reversing the ‘order of revocation 


and reinstating the permit of the plain- | 


tiff. 
October 26, 1926. 


Tax Refund Denied 
Under Act of 1924 


Reduction of 25 Per Cent Dis- 
allowed on Partnership 
Profits For Fiscal Year. 


APPEAL OF C. A. WEAVER; BOARD OF TAx 
APPEALS; No. 8920; OcTOBER 30, 1926. 
The petitioner in this case kept his 

books and filed his returns on the calen- 

dar year basis, but was a member of a 

partnership which kept its books on the 

basis of a fiscal year ending in the cal- 
end&r year 1924. The Board of Tax Ap- 
peals held that he is not entitled to the 
benefit of the 25 per cent reduction in 
tax provided\in the 1924 Act for the year 

1923 with respect to his share of the 

partnership profits for the fiscal year 

ended in 1924. 

Willis Crane, Esq., appeared for the 
petitioner and T. M. Wilkins Esq., for 
the Commissioner. 

The full findings of fact and the opin- 
ion follow: 

The question presented is whether the 
taxpayer is entitled to the 25 per cent 
reduction of his income tax by virtue of 
Sections 1200 and 1201 of the Revenue 
Act of 1924. 

Fiscal Year Basis. 

The taxpayer is a partner in the part- 

nership of C. H. Weaver & Company. The 


THE UNITED STATES DAILY. 


Warrants 
Bonds 


Pleading of Facts 


Only Is Required 


In Action on Bond 


Plaintiff Ruled Also Not 
Limited to Averments 
Showing Mere Con- 
clusion of Pleader. 


STERN BroTHErRS & COMPANY, PLAINTIFF, 
v. UNITED States FIpeLity & GUAR- 
ANTY COMPANY OF BALTIMORE; DiIs- 
TRICT COURT, WESTERN DistrRIcT, MISs- 
sour; No. 6175. 


A fidelity bond to indemnify plaintiff 
against any dishonesty whether commit- 
ted directly or by collusion with others 
was given by the defendant. In an action 
on the bond for dishonesty “by collusion 
with others” plaintiff set out in detail 
the acts constituting collusion and the 
acts constituting dishonesty. The de- 
fendant’s motion to strike out was re- 
refused, as the court ruled that the plain- 
tiff is not required to plead evidence, nor 
on the other hand, is not limited to aver- 
ments of such a narrow compass as to 


| show no more than a mere conclusion of 


the pleaders. 
The full text of the opinion by a 4 


| Albert L. Reeves follows: 


Defendant has filed its motion de- 
signed to perform the twofold function 
of effecting a strike out of a portion of 
plaintiff’s petition and a more definite 
statement of other allegations thereof. 

Adverting to that part of the motion 
seeking a strike out from the petition, 
it should be stataed that plaintiff has 
sued upon a fidelity bond issued by the 
defendant, by the terms whereof it 
agreed to indemnify plaintiff as against 
any loss sustained “Through and dis- 
honest act pf any of the employees, 
wherever committed, and whether com- 
mitted directly or by collusion with 
others.” 

Collusion Alleged. 

The petition alleges in substance that 
one C. E. Keplinger was an employee 
of plaintiff and that as such “by col- 
lusion with others’? he committed acts 
of dishonesty which resulted in financial 
loss to plaintiff within the terms of the 
policy. Plaintiff, however, did not limit 
its allegations to a statement of its con- 
clusion that there was a collusion to 





| perpetrate dishonest acts, but set out in 


detail the several acts of its employe 
and others which it believed constituted 
a collusién. Moreover, it undertook to 
detail the acts it thought constituted 
dishonesty. The motion to strike out is 


directed against these several allega- 
tions. 


It was the duty of plaintiff to set out 
the acts of its employe and others which 
it believed constituted collusion and to 
make such averments as would show dis- 
honesty. In doing this it was not re- 
quired to plead evidence and, on the 
other hand, it could not limit its aver- 
ments to such a narrow compass as to 
show no more than a mere conclusion 
of the pleader. 

The petition is unassailable on this 
ground and the motion to strike out 
should be overruled. 

The request for a more definite state- 
ment of the allegations of the petition 
involves a demand that the name and 
identity of the one referred to as ‘‘other 
person” and “another” be given and 





that the facts which rendered certain 
securities mentioned in the petition as 
“fictitious and worthless” be set out in 
detail. 

only Facts Pleaded. 

On the first proposition, it appeared 
from the statement of the parties that 
defendant had received the information 
as to who the “other‘ person” was. 
Moreover, plaintiff was only required to 
plead the facts constituting collusion 
and not the evidence establishing such 


| facts. 


On the last demand that the facts 
showing said securities to be fictitious 
and worthless be set out, it is sufficient 
to say that ‘fictitious’? means counter- 
feit, false, not genuine, and it’ would 
follow that they were “worthless.” This 
allegation is one designed to show dis- 
honesty, and the fictitious nature of the 
securities is a matter of evidence. 

The motion to make more definite and 
certain should in like manner be over- 
ruled. It is so ordered. 

November 1, 1926. z 
partnership operated and filed its income 
tax return upon the fiscal year basis. 
Its fiscal year ended March 31, 1924. The 
taxpayer’s share of the profits of the 
partnership for the fiscal year ended 
March 31, 1924, attributed to the year 
1928, was $79,555.24. This amount was 
reported in the taxpayer’s return for the 
calendar year 1924 as taxable at the 1923 
| rates. The income provided “For calen- 
dar year 1924 if income is derived from 
a partnership or fiduciary computed on 
the fiscal year basis.” 


Deduction Disallowed. 

This return form provide@ for sepa- 
rate computation of taxes on income tax- 
able at 1923 rates and provided for a de- 
duction of 25 per cent of such taxes com- 
puted at 1923 rates. The total tax on 
income taxable at 1923 rates, without 
the deduction of 25 per cent, would be 
$44,108.08. Twenty-five per cent of this 
| amount is $11,027.01. The tax on in- 
come taxable at 1923 rates, less the 25 
per cent, would be $33,081.04. The Com- 
missioner disallowed the 25 per cent de- 
duction referred to. 

Opinion, Trammell: The decision of the 
question involved in this appeal is gov- 
erned by Appeal of Charles Colip, 5 B. 
T. A. (See United States Daily, index 
page 2848, colum 1.) 





Judgment will be entered for the Com- 
| missioner. , 
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Patents 


Inventions 


Devices 


Business Contract 
Is Held Controlled 
By Its Own Terms 


District Court Rejects Suit 
Regarding Quality of Oil 
Delivered Through 
Pipe Lines. 


GREAT SOUTHERN REFINING Co. v. CUM- 
BERLAND PIPE LINE Co.; DISTRICT 
Court, EASTERN DISTRICT, KENTUCKY. 


In this case there was a tariff for 
transporting oil by pipe lines, providing 
that the quality of the general mass at 
the point of destination will be delivered 
to the consignee, and not the identical 
oil given to be transported. This was 
construed to call for delivery at each 
station on the line out of the common 
stock therein at such station made up of 
oil which in course of the operation will 
flow to it. 

The full text of the opinion, delivered 
by Judge A. M. J. Cochran, follows: 

This suit is before me on the sufficiency 
of the second paragraph of defendant’s 
answer. There is no demurrer thereto 
or motion to strike. It is taken for 
granted that there is and the case has 
been argued on that basis. I do not 

find it necessary to consider and dispose 
” of any of the questions that have been 
argued, at least for the present. I 
gather from the allegations of the bill 
and of the first paragraph of the answer 
that there is a _ consideration, 
squarely raised by defendant in its an- 
swer, which is fatal to the plaintiff’s 
right to recover. In order to incite al- 
legations by defendant which will so 
raise it, I will set forth what that con- 
sideration is. 


Facts Are Stated. 

The defendant is the owner and op- 
erator of a pipe line for the transporta- 
tion of oil produced in this state. It 
extends from Wayne County on _ the 
Tennessee line in a northeastwardly di- 
rection to Lawrence County on the West 
Virginia line. There it connects with the 
pipe line of The Eureka Pipe Line Co., 
which operates in West Virginia and 
possibly further East. It has no con- 
nection at its western end. All the oil 
which it transports flows from its south- 
western terminus to its connection with 
The Eureka Pipe Line and is there de- 
livered to that line, except in so far 
as it is delivered at stations in the course 

. of its line and its pumping stations are 
constructed so as to cause it to flow in 
that direction. 

Its line is not adapted to cause it to 
flow in the opposite direction. There 
is but little oil produced at its south- 

. western end which is delivered and trans- 
ported by it. There is a substantial pro- 
duction thereof near the center of its 


line in Estill and adjacent counties and | 


another such production in the County 
of Lawrence, Johnson, and Magoffin, 
which adjoin, so delivered and trans- 
ported, which is known as the Big Sandy 
field. 

Two Grades Produced. 

All of the oil so produced is called 
Somerset oil. It is of two grades— 
Somerset Light and Somerset Medium. 
The former is of a higher grade than 
the latter. That produced in the Estill 
County field is substantially Somerset 
Medium. That in the Big Sandy field 
is substantially Somerset Light. 


About January 1, 1928, the defendant | 
constructed a large oil refinery at Pryse | 


in Estill County. 
livery station on defendant’s line. 
also provided itself with its own pipe 
line and gathering system, the extent of 
which not appearing, by which it de- 
livered to its plant oil purchased from 
producers along its line and system. Pos- 
sibly it was its purpose to provide itself 
with all the oil which it needed in this 
way. 
cient for that purpose. 
barrels daily in excess of what it could 
obtain. 

Beginning January 1, 1925 it purchased 
from producers receipts for oil delivered 
by them to the defendant and for which 
they had credit on its books. And de- 
fendant made deliveries to plaintiff on 
account of such receipts, and credits reg- 


That place is a de- 


ularly from that date until the bringing ! 


of this suit, October 15, 1925. 
Suit Filed With I. C. C. 

On August 21, 
with the Interstate Commerce Commis- 
sion tariff No. 112 which became effective 


September 25, 1925, and on February 13, | 
1924 it so filed tariff. No. 126, which be- | 


came effective March 17, 1924, cancelling 


the former tariff. The tariff was in force | 


at the time of the deliveries to defend- 
ant as heretofore stated. 


transportation of oil from wells and 


tanks connected to its main gathering | 
system to certain stations along its line, | 


of which Pryse is one. It further pro- 


vides that: 


“Orders for transportation will be ac- | 


cepted only on condition that deliveries 


may be made to consignees out of a com- | 


mon stock of oil of the same genera! 
kind and quality as that received from 
shipper and that the oil shall be subject 
in gravity while in 
’ transit as may result from the mixture 
of said oil with other oil in the pipe 
lines or tanks of this or the connecting 
company or companies.” 

: Complaint is Cited. 


Amongst the receipts and credits so 
purchased by plaintiff more than 50 per | 


cent was for oil delivered to defendant 
‘from the Big Sandy field. Its claim is 
that it was entitled under the tariff to 
have delivered to it at Pryse oil of a 


grade equal to the common stock in its | 


line. This I take to mean oil of the 


grade constituted by a mixture of all the | 


oil transported by-it. Its rr is 


that defendant during the yedr 1925 | 


before the bringing of the suit did not 
deliver to it any oil produced in the Big 
Sandy field, either separately or mixed 
with other oil, so that it did not receive 


not | 


Tt | 


Whether so or not it was insuffi- | 
It needed 2,000 | 


1923 defendant filed | 


It provides | 
a charge of 24 cents per barrel for the | 


‘Patent on Disk Wheels for Autom 


| | And Infringed 


Resiliency Declared» 
To Improve Device 


| Supporting Plates Said to Yield 
So As to Absorb Shocks 
on Road. 


HOFFMAN, Roscor C., v. MOTOR WHEEL 
CoRPORATION; District Court, EAST- 
ERN District oF MICHIGAN; No. 799. 


An improvement in automobile disk 
wheels, involved in this suit, was de- 
clared to be a step forward in the wheel 
art representing genius and invention, 
and so a patent on the device was held 
valid and infringed. 

G. R. Frye appeared for plaintiff; L. 
T. Greist for defendant, Whittemore, 
Hulbert, Whittemore & Belknap of 
counsel. 

The full text of the opinion of the 
court, delivered by Judge Tuttle, follows: 

The field into which this patent at- 
tempts to go is mapped out more clearly 
in the prior art than is usual in patent 
cases. The territory invaded by previ- 
ous patents is very often bounded by in- 
definite margins, as when some ex- 
plorer discovers a lake which is bordered 
by marshes and the marshes, in turn, by 
inlets; and it is difficult to tell whether 
to give that explorer credit for only the 
lake itself or let him have the marshes 
and the inlets also. It seems easy to 
define what was known prior to this 
patent, and what was new in this patent. 

The patents cited in the Patent Office, 
in allowing this patent, very fairly il- 
lustrate and tell the story of all the 
| patents relied upon in the anyer. Prior 
to this patent, it had ben di&closed and 
was well known that if you wanted some 
rigidity, as you always must have in 
every structure that is useful, and at the 
same time wanted some flexibility and 
resiliency, as is often desirable in con- 
struction, you could obtain these charac- 
teristics in disk wheels by attaching on 
one side of the main disk a smaller disk 
having the same axis, fastening them to- 
gether at or near the axis, and then 
leaving them free and unattached at the 
periphery of the smaller disk, but with 
the smaller disk so shaped and fastened 
that it would be under tension and upon 
lateral strains would move resiliently 
with the main disk; then as the two 
disks yielded together, one would in a 
measure follow the other. 











Sliding Movement 


Permitted at Periphery 

There would be a slight sliding move- 
ment at the periphery of the smaller 
disk as in the leaves of a book or in the 
leaves of a steeel spring when they are 
held firmly together, they could move 
back and forth upon each other. All of 
that was well known as applied to one 
side of the main disk in this particular 
art. 

It was also old to put these supporting, 
| bracing disks on both sides of the wheel 
and fasten them at the periphery of the 
smaller disk. 

Nobody had, prior to this patent, built 


the benefit of the receipts and credits 
for the higher grade of oil so produced, 
purchased by it and defendant delivered 
it a grade of oil inferior to that to whicn 
it was entitled. It seeks to recover the 
damages which it has thus sustained and 
an injunction against future deliveries 
of like character. 

Now as I construe the tariff in ques- 
tion the defendant was under no obliga- 
tion to deliver to producers of oil in the 
Big Sandy field or their assignees at 
Pryse such oil so produced, either mixed 
| or unmixed with other oil. 

Document is Considered. 

Here, as always, the document whose 
meaning is in question must be inter- 
preted from its own point of view. 
Every document has a point of view as 
well as a subject matter. And to get 
at its true meaning its subject matter 
must be looked at from its point of 
view. The point of view of the tariff 
in question was the construction of de- 
fendant’s pipe line and its mode of op- 
eration. In that line the oil line the oil 
flowed from southwest to northeast. It 
did not flow from northeast to southwest. 
It was not so constructed that the oil 
could be made so to flow. 

The tariff in question is for this line 
and not for some other line adapted to 
make such delivery at Pryse. It must 
be construed to mean to call for delivery 
at each station on the line out of the 
; common stock therein at such station 
made up of oil which in course of the 
operation will flow to it. It cannot mean 
anything else. 








Suit is Dismissed. 
The defendant in the second paragraph 
| of its answer seems to set up amongst 
| other things such delivery as a trade 
usage and to claim that the tariff should 
be construed in the light of such usage. 
And in the argument many decisions 
are cited on the question as to when a 
| trade usage may be appealed to in the 
interpretation of a contract. If I un- 
derstand the facts of this case correctly 
| no such question is involved here. What 
we have in this case is not a matter of 
trade usage, but defendant’s mode of 
doing business. That is the point of view 
from which the tariff must be construed. 
And if there is anything well settled 
it is that in interpreting a document one 
must place himself in the shoes of its 
author and view it through his spectacles. 

If the facts are substantially as I have 
set them up, defendant can have leave 
to amend its answer to that end, so that 
| the question which they present can be 
squarely before the court and the parties 
can submit anything they desire in re- 
gard thereto. 

Until I am advised as to this matter 
| I do not have the patience to consider 
the matters argued in the briefs. 
| OQctober 13, 1926, 
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| a wheel or secured a patent on a wheel, 


which had the smaller resilient reinforc- 
ing disks on both sides of what we call 
the main disk, and with both of these 
smaller disks free at their periphery and 
put on under tension, so that upon lateral 
strains they would not only have this 
sliding movement at the end but would 
yield upon lateral strains in one di- 
rection and follow the main disk upon 
lateral strains in the opposite direction. 

That is what the plaintiff disclosed and 
that is what he ig to get credit for. It 
is my duty to measure that step and 
determine whether it discloses the work 
of a mechanic’skilled in that particular 
art, or whether it rises to that dignity 
and genius of invention which is to be 
rewarded by a patent. 

While the automobile art, compara- 
tively speaking, is a new art, yet the 
basic patents are beginning to have run 
their 17 years, and while the disk wheel 
as used in the automobile art is new as 
compared with the military or wood 
wheel type, it nevertheless has been in 
existence for a number of years, and 
many inventors and mechanical engineers 
had been designing disk wheels for some 
time prior to the patent in suit, without 
disclosing this particular feature which 
I have attempted to describe. 

Another thing that ought to be taken 
into consideration is whether or not that 
is a useful thing; and there I am at 
once met with two different contentions. 
It is admitted, I take it, that the plain- 
tiff’s patent here discloses resilience, 
lateral yielding, and was designed for 
that purpose. The defendant denies that 
resiliency is useful in a wheel, and in- 
sists that it should be rigid, and as rigid 
as it can be made. 

Resiliency is a relative term as used, 
and what might be considered rigid in 
one art and in one structure would be 
considered resilient in another art or an- 
other structure. In patent cases, when 
we talk about making a thing resilient, 
it refers to whether or not its resiliency 
is useful in the service of that particular 
thing; in other words, right here is 
resiliency used in order to make a better 
wheel. 


Resiliency Declared 
Beneficial to Wheel 


I am not able to agree with the con- 
tention of defendant that no resiliency 
is necessary. It is admitted that there 
is resiliency, but the contention made by 
defendent is that it is there because they 
cannot get rid of it. I recognize that 
all of the material used in a wheel would 
necessarily have some resiliency, but I 
am of the opinion that some. resiliency 
is needed in a wheel in order to transmit 
the strains, stresses, blows and shocks 
which, in the use of an automobile wheel, 
are going to come to the periphery of 
that wheel in order to carry those loads, 
strains, stresses and shocks without un- 
necessary danger to the axle and the hub 
of the wheel. 

It is my opinion that if we had a wheel 
built which was absolutely rigid from the 
hub to the periphery of the wheel, we 
should suffer misfortunes and dangers 
in a wheel so constructed. 

Being of the opinion that resiliency in 
a wheel is desirable and necessary, I 
have reached the conclusion that plaintiff 
did disclose something which was worth 
while; that he made a step which dis- 
closed genius and patentable invention 
rather than the mere work of a mechanic 
skilled in the art. I think his disclosure 
should include and does include the com- 
bination. One helps the other and fits 
in with the other. 

Having the reinforcing disks on oppo- 
site sides was old, but to have the disks 
free at the periphery and under tension 
on opposite sides was the thing that 
helped. Getting the right thing on one 
side or the wrong thing on both sides 
was not enough to spell success. 

In the use of an automobile wheel we 
are continually having strains laterally in 
opposite directions and in quick succes- 
sion. When we are _ having a lateral 
strain in one direction on the right 
wheels, we are likely to be getting a 
strain in the opposite direction on the 
left wheels. It was just as important to 
have the right thing on both sides as it 
was to have it on one side; in fact, it 
was one of the links in the chain, and 
you cannot have a good chain until you 
have all the links good. All of those 
things ought to be put into the pan when 
we weight this patent and see whether it 
is heavy enough in genius to call it a 
patent. 


Placement Under Tension 


| Is Said to be Old Art 


The patent puts the disk on under 
tension; that is necessary to success. It 
was old to do that when you wanted ta 
make a spring serviceable, not only so 
that it would not rattle but so that it 
would follow down. Undoubtedly that 
is old in disks, but it gets into this com- 
bination, and it helps to make a new 
combination, and the combination is more 
useful than with any of the elements 
omitted. 

This disk which is resilient is not 
resilient in the sense that it bends easily; 
we are dealing with the kind of’ resilience 
that must bend only on heavy strains, 
comparatively speaking. What is called 
resiliency in the wheel would be called 
rigidity in the Kawneer patent for hold- 
ing glass. Whenever you are trying to 
hold something which is itself resilient 
you ought to hold that thing resiliently, 
because the resilient member is going 
to have waves in it and varying arcs. 

On pressure you get bending and you 
get changing arcs at the point where it 
is held. If you hold that rigidly you 
would be likely to break it at the hold- 
ing place. You might break it on one 
single deflection and on repeated -de- 
flections would be likely to create a con- 
dition which would cause breaking. The 
things that, hold it need to move resil- 


Automotive 


Industry 


obiles Held Valid | 
by Product Using Identical Principle | 


Difference in Plates 


Ruled Nonessential 
_————— ! 
Change Is Described As One of 


Degree Only in Result 
Produced. 


iently with it, in a lesser degree, of 
course, not only to permit some lateral 
movement, but the very angle of the 
movement becomes important when you 
are resiliently holding a thing. 

If you simply had resilient movement 
laterally, it would not be sufficient; you 
would still be likely to have a breaking. 
A resilient holding must not only per- 
mit a lateral movement but a slight shift- 
ing of the angle which does the hold- 
ing, in order to prevent breaking. So 
I think that the doing of this by the 
particular kind of disk on each side of 
the main disk does more than support; it 
forms a resilient holding member for 
your main disk. Not only are you get- 
ting lateral movement in your holding 
member, but you are getting an angle 
which shifts with and fits the are being 
held. 

We are not dealing with tangents and 
straight lines, but continually dealing 
with flexes and with arcs. With the resil- 
ient disks on both sides of the main disk 
which is also resilient, you get a holding 
which not only permits a lateral move- 
ment of the main disk, but takes the 
right angle to fit the main disk which is 
being resiliently held all of the time 
that it is moving. 

This great automobile wheel art not 
only involves the joy of riding in these 
ears and carrying loads in them, but is 
coupled with one of the greatest dangers 
to life in this country. If the wheels 
do not stand up we are in danger. So 
we are dealing with something which 
involves both the joy of living and the 
sorrow of death when dealing with an 
automobile wheel. Any person who will 
add to that joy and detract from that | 
sorrow ought to get some reward some- 
where, and I believe that this step has 
been helpful enough to the art so that 
this invention was entitled to a patent. 

Now, does the defendant build a wheel | 
that makes use of this invention? I do 
not need to go into the minds of the 
engineers that designed this wheel, the 
men that make it or the men who sell 
it. When I talk about what it is de- 
signed to do, I mean what it is me- 
chanically designed to do. 


Slight Change Fails 


To Vvoid Infringement 

If we use the principle and use the 
thing and accomplish the result, even | 
though we only use it in a less degree 
and accomplish a lesser result, if it still 
serves that function and purpose, it still | 
infringes the patent. If some one would 
take this patent in suit and make that 
supporting disk longer, thinner, and 
thereby make it more resilient, it would 
still be operated in the same way and 
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perform the same function, and would 
infringe even though it made a more 
resilient wheel. On the other hand, if, 
like the defendant, you make the inner 
and the outer supporting disks smaller 
and thicker, and therefore less resilient 
than the wheel disclosed by the patentee, 
it is none the less an infringemnt. 

The thing that it is my duty to find out 
is whether or not, in Claims 1 and 2, 
there are bracing disks on both sides 
which are free at the periphery and 
which are usefully resilient, and whether 
the disks are put on under tension so 
that when a strain is put upon the wheel 
laterally, both disks will move in the | 
direction of the force applied because of | 
the tension of the disks at the periphery | 
and because of their resiliency, and when 
the strain is removed both disks will re- 
turn to their original position and still 
be under tension. 

As to Claim 8, I have already covered 
that by describing the tension. I take 
it, from the testimony for the defendant | 
in this case, that there is no dispute 
about the fact that the bracing disk, or, 
as they call it, the supporting flange, 
is, in fact, resilient if enough pressure 
is applied. The contention of the de- 
fendant is that it is not resilient within 
the useful stresses and strains of the 
wheel. 

We must keep in mind that we are deal- 
ing with heavy strains. We are not deal- | 
ing with holding window glass, but we are 
dealing with heavy strains. We are not 
wheel, which is in itself a strong sheet 
of steel and itself able to withstand a 
good deal of strain. W eare dealing with 
heavy loads, heavy lateral strains and 
strains that are difficult to describe; they 
are longitudinal and lateral and all the 
way in between. | 

A wheel, of course, would not stand 
up that was resilient to the extent that | 
it would give laterally many inches. Such 
a wheel would not be practical or service- 
able. And so, when I am talking about | 
resiliency, I am talking about small 
measurements. Right at the base of all 
this rest the two contending theories, 
whether or not some resiliency ‘serves a 
desirable place in wheel construction, or 
whether it is a misfortune to try and 
be avoided. 

I have already discussed that. You do 
not want great resilience like in a leaf 
spring that would give greatly; that 
would not carry the load. You could 
not have that. I am of the opinion that | 
some resiliency is aboluteuly necessary 
in a good wheel. Resiliency is needed | 
of the kind that is only going to be used 
on comparatively heavy strains. 

Now we come to the consideration of 

| defendant’s disks. The one on the rear 
wheel and on the body side of the wheel | 
is connected with the brake bard; on the 
front wheel next to the body of the auto- 
mobile is one of the same _ construc- 
[Continued on Page 12, Column 4.] 
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ABATEMENT AND REVIVAL: Death of Party: Causes of Actions which Survive. 


| JX the absence of statutory change, actions do not survive death at common law 


for personal injuries, nor for attorney fees expended to prosecute the action or 


| defend himself from criminal charges falsely made by defendants.—Rury v. Gandy 
; et al. (District Court, Eastern District of Washington.)—Index Page 3079, Col. 1. 


ABATEMENT AND REVIVAL: Death of Party: Causes of Actions which Survive: | . 
tected a strong odor of fermenting mash, 


Federal Courts. 


THE question of whether a cause of action survives or not in a Federal court, is 

determined, under Comp. Stat. (1923 Sup) Sec. 1592, by the rule of the common 
law or the local statutes.—Rury v. Gandy et al. (District Court, Eastern District of 
Washington.)—Index Page 8079, Col. 1. 


APPEAL AND ERROR: Motion to Quash. 


A MOTION to quash an indictment is addressed to the discretion of the court and 


will ordinarily not be reviewed in an appellate court.—Hill v. United States 
(Circuit Court of Appeals, 8th Circuit.)—Index Page 3076, Col. 2. 


BANKRUPTCY: Liens: Section 70a. 


UNDER Section 70a the trustee does not take the bankrupt’s property freed of ex- 

isting valid liens which, when the bankruptcy proceeding was instituted, were 
enforceable against the bankrupt and his creditors holding judicial liens —Eggleston, 
trustee v. Birmingham Purchasing Co. (Circuit Court of Appeals, 5th Circuit.)— 
Index Page 3079, Col. 2. 


BANKRUPTCY: Liens. 
JNDER amended Section 47a the trustee takes the status of a creditor having a 
lien by legal or equitable proceedings as of the time when the petition in bank- 
ruptcy is filed, and that provision does not affect a right which is superior to that of 
one who, at or prior to that time, held a lien thereon by legal or equitable proceed- 
ings.—Eggleston, trustee v. Birmingham Purchasing Co. (Circuit Court of Appeals, 
5th Circuit.)—Index Page 3079, Col. 2. 


BANKRUPTCY: Statutory Liens: Materialmen. 


LIENS provided by State statutes for materialmen and mechanics are not liens 

created by legal or equitable proceedings, but by statute and acts of lienholders 
in compliance with requirements of the statute, and so are not within the provision 
of the Bankruptcy Act (Sec. 67c) which dissolves liens acquired by judicial proceed- 
ings brought within four months before the filing of the petition in bankruptey.— 
Eggleston, Trustee v. Birmingham Purchasing Co. (Circuit Court of Appeals, 5th 
Circuit.)—Index Page 3079, Col. 2. 


BANKRUPTCY: Liens: Materialmen. 


7/HERE a materialman with claim for lien against bankrupt’s land, does not file 
statement required by State until after the institution of bankruptcy proceed- 
ing, held: His lien is enforceable against estate of the bankrupt, as such liens are 
not within provision of the Bankruptcy Act (Sec. 67c) which dissolves liens ac- 
quired by judicial proceedings brought within four months of bankruptcy.—Eggles- 
ton, Trustee v. Birmingham Purchasing Co. (Circuit Court of Appeals, 5th Circuit.) 
—Index Page 3079, Col. 2. 


CARRIES: Pipe Lines: Tariff: Construction. 


HE “document whose meaning is in question must be interpreted from its own 
point of view,” as well as the subject matter, and interpreting a tariff on oil 
pipe lines the construction of the pipe line and its mode of operation will be taken 
into consideration.—Great Southern Refining Co. v. Cumberland Pipe Line Co. 


(District Court, Eastern District of Kentucky.)—Index Page 3077, Col. 1. 


State Laws as Rules of Decision: Act of Con 


formity. 
THE Conformity Act (Comp. Stat., Sec. 1537) is to be strictly construed, and 
relates only to matters of form, pleading and practice, as those terms are used 
in a narrow sense; and State statute or constitution requiring jury shall be sole 
judge of both law and fact in certain cases will not be given effect in the Federal 


| courts, as in such matters State and Federal courts are mutually independent and 


every litigant in Federal court has inherent right to have law of the case de- 
termined by the judge.—Seested v. Post Printing & Publishing Co. (District Court, 
District of Columbia.)—Index Page 3078, Col. 1. 


DEPOSITIONS: Perpetuate Testimony: Motion by Plaintiff. 


WHERE a plaintiff mades a prima facie showing that it may be obliged to bring 

action in the future against defendant and is not in position now to bring that 
action, and a further prima facie showing that testimony will be pertinent, good 
cause of action to perpetuate testimony is shown, and defendant is necessary party 
only in order that he may have an opportunity to attend and cross-examine.— 
Security Trust Co. v. The Lees-Bradner Co. (District Court, Northern District of 
Ohio.)—Index Page 3079, Col. 4. 


EXECUTORS AND ADMINISTRATORS: Ancillary Administrator: Extent of Lia- 
bility: Bond. 


WHERE same person is domiciliary and ancillary administrator and under bond 

in both jurisdictions, and removes all assets from the ancillary jurisdiction to 
the domicillary jurisdiction and then later converts same, held: An action will not 
lie on the ancillary bond, as the conversion occurred after the assets in question 
had c omeinto the administrator’s possession in his domicillary capacity and con- 
sequently after the bond given for the ancillary administration had been satisfied 
and discharged.—Poole v. Garrett (District of Columbia Court of Appeals.)— 
Index Page 3079, Col. 5. 


| GIFTS: Inter Vivos: Delivery: Parting With Dominion. ' 
| W HERE donor intended to put the title to certain stock out of his estate and into | 


the donee, in event he should presently die, but to control it for further stipula- 
tions if he should live to make them, the latter intent disappoints the former one, 
because it destroys that present absolute and unconditional parting with dominion 
which is necessary to effectuate a gift.—Southern Industrial Institute v. Marsh 
(Circuit Court of Appeals, 5th Circuit.)—Index Page 3078, Col. 5. 


GIFTS: Causa Mortis: Delivery. 
DPELEVERY is as essential in gifts cause mortis as in gifts inter vivos.—Southern 
Industrial Institute v. Marsh (Circuit Court of Appeals, 5th Circuit.)—Index 


| Page 3078, Col. 5. 


| GIFTS: Inter Vivos: Delivery: Transfer of Stock on Books of Company. 
A TRANSFER of stock on the books of a company, placing them in the name of 


the intended donee, is only prima facie evidence of delivery, and cannot be 
held to constitute delivery where donor’s intention is to impose conditions upon his 
contemplated gift——Southern Industrial Institute v. Marsh (Circuit Court of Ap- 
peals, 5th Circuit.)—Index Page 3078, Col. 5. 


INJUNCTION: Subjects Protected: Property: Trespassers: Hunting. 
N injunction will lie to prohibit trespassers from entering upon land for the 
purpose of trapping.—Louisiana Muskrat Ranch v. Manuel Molero (District 
Court, District of Louisiana.)—Index Page 3076, Col. 1. 


INDICTMENT: Gederal Courts. 
NDER Section 53, Judicial Code, an indictment may be found in one division of 
a district for a crime committed in another division of the same district, pro- 
vided the grand jury is impaneled for the entire district—Hill v. United States 
(Circuit Court of Appeals, 8th Circuit.)—Index Page 3076, Col. 2. 


| LIBEL AND SLANDER: Questions for Jury. 


alleged libel is susceptible of more than one meaning, one of which may be 
libelous, question should be submitted to the jury for determination of effect of 


IF 


language complained upon minds of persons of reasonable understanding, taking | 
| into consideration 


all surrounding circumstances.—Seested v. Post Printing & 
Publishing Co. (District Court, District of Columbia.)—Index Page 3078, Col. 1. 
PLEADING: Form and Allegations: Breadth. 


N action on surety bond to protect plaintiff from dishonesty committed directly or 
by collusion, tre allegations must set out the acts of collusion and those of dis- 


honesty, and in doing this plaintiff need not plead evidence, nor limit his averments | 


to such a narrow compass as to show no more than a mere conclusion of the pleader. 
—Stern Bros. Co. v. United States Fidelity Co. (District Court, Western District of 
Missouri.)—Index Page 3076, Col. 7. 
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Searches 


TODAY'S ll 
PAGE ; 


Seizures 


Search of Dwelling — 
Under Revenue Law © 
Defined by Court 


Registered Still Makes Home 
Subject to the Same 
Rule as Applies to 
Distilleries. 


UNITED STATES OF AMERICA V. MILTON 
Swan; District Court, NORTHERN 
DISTRICT, CALIFORNIA; No. 17564. 


In this case Government agents de= 


entered without a warrant, found an il- 
legal still, and then arrested the de- 
Later an indictment was found 
under the Internal Revenue Laws, as 
Sec. 3276 R. S., gives Revenue officers @ 
right to search distilleries at all times. 
The court held, however, that searches 
and seizures under the Internal Revenue 
Laws are subject to the same constitu- 
tional limitations as those under the Na- 
tional Prohibition Act, and that the sec- 
tion in question referred only to places 
where distilling was avowedly being car- 
ried on, as one who registers.a still 
consents to its being searched; but where 
there is an illegal still there is no con- 
sent, and an indiscriminate breaking is 
unconstitutional and void. 

G. J. Hatfield and E. E. Bonsall ap- 
peared for the Government, and F. J. 
Hennesy for the defendant. 


Distillery in Home. 


The full text of the opinion by Judge 
Morrigan follows: 

Certain Government. agents, commis- 
sioned to enforce the National Prohibi- 
tion Act and all Internal Revenu Laws 
relating to intoxicating liquor, were in- 
formed that an unregistered still was 
being operated at 2632 Bush Street, in 
the City and County of San Francisco. 
On April 15, 1926, they went to the prem- 
ises, and while standing on the sidewalk 
detected a strong odor of fermenting 
mash which emanated directly from 
them. 

The premises in question consisted of 
a dwelling house, where the plaintiff re- 
sided, and in the lower portion of which 
intoxicating liquor was being manufac- 
tured by him. The officers’ entered 
through open doors, but found no one 
present except a small boy. After ques- 
tioning him, they opened an inner door, 
which was fastened with a wooden bar, 
and in the rear portion of the building 
found a 50-gallon still, together with 100 
gallons of mash. 


Asks Return of Still. 

About half an hour later, before they 
had left the premises the defendant en- 
tered, and was immediately placed under 
arrest. He has been charged with the 
felonious possession of an unregistered 
still, and now peittions for the return 
thereof, on the ground that his consti- 
tutional rights have been invaded. 

Were this a case arising under the 
National Prohibition Act, there can be no 
doubt that the evidence must be sup- 
pressed. (Schroeder v. United States, 
(CCA-9) 14 Fed. 26—). But an indict- 
ment has been found under the Revenue 
Laws, and the Government’s first con- 
tention is that by virtue of No. 886 of 
the Penal Code of California the search 
was justified as incident to a lawful ar- 
rest where a felony had in fact actually 
been committed. 

That section, so far as untrammelled 
by constitutional limitations, is applica- 
ble to arrests made by Federal agents. 
(Cline v, United States (CCA-9), 9 Fed. 
2d 621.) But in the case at bar the 
search was in no sense incidental to an 
arrest, and moreover was entirely com- 
pleted before any arrest was made. The 
facts are, in brief, entirely indistinguish- 
able from those in Temperani v. United 
States (CCA-9), 299 Fed. 365, 367), 
where it was held that search of a garage 
beneath a one-story building, from which 
came odors arising from the manufac- 
ture of intoxicating liquor, was not justi- 
fiable as made to effect an arrest com- 
mitted in the presence of certain officers, 
where the offender was not in the garage 
and they had ho reason to suspect his 
presence there. 

Right of Search Restricted. 

It is, however, argued that since Rev. 
Stats. 4276 empowers Revenue Offi- 
cers “at all time, as well by night as 
day, to break open by force any of the 
doors or windows, or to break through 
any of the walls of (a) distillery” in or- 
der to enter the same, this search may 
be upheld. By way of answer it may 
well be observed, that searches , and 
seizures under the Internal Revenue 
Laws are subject to the same constitu- 
tional limitations as those under the 
National Prohibition Act. (Hagner v. 
United States (CCA-8), 5 Fed. 2d 581, 
584.) A search void under one law may 
not be upheld by charging an offiense 
committed against the other. It is not 


| the statute with which we are concerend, 


but a stringent constitutional inhibition 
against unreasonable searches and. seiz- 
ures, and only casual reference is neces- 
sary, to show that indiscriminate break- 
ing under the Revenue laws, were abuses 
intended by the framers of our Constitu- 
tion to be denied. (See John Adams, 
Works, Appendix, 523-5; 2 Hart, Ameri- 
can History Told by Contemporaries, 
574.) 

It is a fundamental rule of statutory 
construction, that the courts will give to 
an act of Congress an interpretation 
which will render it constitutional, rather 
(United States v. 
Jin Fuey Moy, 241 U. S. 394.) The Rey- 
enue Statutes having to do with intoxi- 
cating liquor may be so construed, and 
moreover they are susceptible of such 
construction without departure from 
precedent. As said in United States v. 
Hilsinger, (284 Fed. 585, 590; affirmed, 
(CCA-6 2 Fed. 2d 241), this statute “is 
not thought to warrant 
seizure elsewhere than in a place like a@ 
brewery or distillery, where such articles 
are avowedly made or kept; that is te 


say, it is thought that when one avowedly 


goes into the business of producing sueh ie 
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 Litigant in Federal Courts Has Inherent 
Right of Having Law Determined by Judge 


Practice in State 
Court Disregarded 


Two Judicial Bodies Mutually 
Independent in Such Mat- 
ters, Says Jurist. 


Frank C. SEESTED, PLAINTIFF, V. Post 


PRINTING AND PUBLISHING COMPANY, | 


ET AL.; District CourT, DISTRICT OF 
Cotorapo, No. 7323. 


construed, and relates only to matters of 
form, pleading and practice, as those 
terms are used in a narrow sense; and 
therefore, the provision in the Constitu- 
tion of Colorado, requiring that the jury 
« shall be the sole judge of both the law 
and the facts “in libel cases, will not be 
given effect in the Federal courts; as 


recognize and follow one of the oldest 
and most firmly established doctrines of 
the English common law,” and that the 
provision of the Colorado constitution, 
referred to, constitutes a novel and radi- 
cal departure therefrom. 

Section 1537, U. S. Comp. Stats., com- 
monly known as the Conformity Act, 
prescribes that the practice, pleading, 
forms and modes of proceudre in civil 
causes, other than those in equity and 


admiralty * * * shall conform as near | aye not bound to follow State SSurta on | tion with the brake band omitted. On 


as may be to the practice, pleading, 
forms and modes of procedure existing 
at the time in like causes in the courts 


| of record of the State in which the dis- 
The Conformity Act is to be strictly | 


| 


in such matters the State and Federal | 


courts are 
every litigant in the Federal court has 


mutually independent and | 


an inherent right to have the law of the | 


case determined by the judge. 
The full text of the opinion by Judge 
J. Foster Symes follows: 


trict courts are held. This statute has 
been construed by the Supreme Court 
in numerous cases. Its language might 
seem to be mandatory. However, that 


court in Indianapolis and St. Louis Ry. | 


Co. v. Horst, 93 U. S. 291, said that it 
is to some extent, at least, directory and 
advisory only; that the conformity re- 
quired is “as near as may be” and it has 
said that this does not mean “as near 


as may be possible” or ‘“‘as near as may } 


be practical.” Further, that 
“It developed upon the judges to be 


| affected the duty of construing and de- 


I have before em the motion of the de- | 


fendant for a new trial filed some time 
ago. The last brief, however, was not 
. filed until early last month. 


Two grounds urged in support of the 


motion require serious consideration; 
First: 
the following instruction: 

“The court instructs the jury that un- 
der the constitution of the State of Colo- 
rado, in this case, the jury are the sole 
judges of both the law and the facts.” 

Second: The giving of the following 


instructions: 


“The court has a certain duty in this 


case to perform, which cannot be avoided, 
and has decided and instructs you that 
the article is libelous per se. 
as a matter of law it was a libel, and 
the question left for you to decide is 
what «damages, if 
Frank Seested, is entitled to.” 

If the court erred in refusing the first 
or in giving the second the motion must 
be granted. The alleged libels were pub- 
lished in defendant’s newspaper. 

I. It has always been the law that 
the construction of a writing is for the 
court, except where its meaning is not 
clear, and proof of extrinsic facts_ is 
necessary to determine its meaning. 

The English courts from an early date 
applied this rule to libel suits and con- 


sistently instructed juries that published 


articls were or were not libelous, leav- 
ing the jury only, the fact of publication 
and the assessment of damages. The 
mere publication of the truth concerning 
parties, proceedings, or incidents sub- 
jected them to prosecution for criminal 
libel, and 
lowed. A jury trial in this class of cases 
became for all practical purposes a nul- 
lity, the guilt or innocence of the de- 
fendant being, in effect, determined by 
the court. 

As newspapers and other publications 


as a result of long agitation Mr. Fox’s 


Libel Act of 1792 was enacted. 


manner as in other criminal cases. The- 
oretically this statute applied only to 


criminal prosecutions, but the principle | 


was gradually applied by the English 
courts to civil actions for libel. 


Partisan Argument 
Must be Placed Aside 


pro and con, made at the time this act 
was before Parliament, it may be said 
that its object was not to have juries 
pass upon the law of such cases, but 
rather to declare that the question of 
libelous intent was a question of fact, 


and as such within the province of the | 


jury. Te 
Four States of the Union, among them 


lorado, v ither constitutional or | . 
a were U. S. 51, the question of the duty of the 


‘jury to receive the law from the court 
| is exhaustively considered by Mr. Justice 


statutory enactments declaring that in 
all suits or prosecutions for libel, the 
truth thereof may be giverin evidence, 
and that the jury, under the direction 
of the court, shall determine the law and 
the fact. 
The question thus presented on this 
motion is, should the Federal court in 
- Colorado instruct the jury in a libel suit 
that it is the sole judge of the law of 
the case as well as the facts: If so, it 
admittedly constitutes an exception to 
the rule in the Federal coutrs that in 
civil as well as in criminal cases the 
court is the judge of the law and the 
jury of the facts, and that the jury are 
bound to accept the law as so declared. 


any, the plaintiff, | 


It pro- | 
vided that in prosecutions for libel the | 
jury might find a verdict of guilty or | 
not guilty upon the whole matter in is- | 
sue, and permitted the court to give its | 


| previously adhered to 


‘ | courts; but that the personal administra- 
numerous prosecutions fol- | 


| court by a proper writ or summons. 
Putting aside the partisan arguments, 


| ciding, and gave them the power to re- 
| ject, as Congress doubtless expected they 


would, any subordinate provision in such 
State statutes which, in their judgment, 
would unwisely encumber the administra- 
tion of the law, or tend to defeat the 
ends of justice, in their tribunals.” 


ns | Jury Required to 
sal of the court t ye} . ‘ ‘ 
+ Heap ican . ° Bv¢ | Answer Special Question 


In that case the refusal of a Federal 
judge to follow a State statute requiring 
the jury to answer special interrogatoreis 
in addition to their general verdict, was 
upheld, the court saying 

“That such-provisions are not within 
the intent and meaning of \ the act of 


| Congress, and have no application to the 


| courts of the United States.” 
That is, | 


The Practice Act of Illinois, at one 
time if not now, provided that the court 
should instruct the jury only as to the 
law, and that the jury should on their 


retirement take the written instructions | 
| of the court and return them with their 


In Nudd v. Burrows, 91 U. S. 
Illinois com- 


verdict. 
426, a Federal court in 


| mented upon the evidence without with- 
| drawing from the jury the determination 
| of the facts, and refused to allow the 

jury to take to their room the written | 
| instructions given. 
| argued that such action was a violation 


On appeal it was 


of the Conformity Act. The court, how- 
ever, held otherwise, and pointed out 
that it was the object of the statut&to 
bring about a uniform practice, especially 
in States where code procedure pre- 


| vailed, as distinguished from the com- | 


mon law pleading, forms, and practice, 
in the Federal 


tion by the judge of his duties while 
sitting upon the bench had never been 
complained of, objected to, and no one 
had sought a remedy in that direction, 


| saying, 


“The personal conduct and administra- 


grew in importance they became increas- | tion by the judge in the discharge of his 


ingly restive under such restrictions, and | 


separate functions is, in our judgment, 
neither practice, pleading, nor a form or 
mode of proceeding within the meaning 
of those terms as found in the context.” 

And: 

“If the proposition of the counsel for 
the plaintiff in error be correct, the pow- 
ers of thé judge as defined by the com- 
men law, were largely trenched upon.” 

Shepard v. Adams, 168 U. S. 618, was 
a case that went to the Supreme Court 
of the United States from this court on 
a question of jurisdiction. It was con- 


| tended that the defendant had not been | 


brought within the jurisdiction of the 
It 
was not denied that the writ in question 
was in accordance with the existing rule 
of the local Federal court, but did not 


conform to the provisions of the code | 


of civil procedure of Colorado. The 


jurisdiction was upheld. 


Duty of Jury to 
Receive Law From Judge 
In Sparf and Hansen v. U. S., 156 


Harlan. 

Times Pub. Co. v. Carlisle, 94 Fed. 762, 
is the only Federal case I can find in 
which a similar constitutional provision 
is adverted to. Judge Sanborn there 
quotes the similar constitutional provi- 
sion of Missouri. Without deciding the 
question, he states that the Federal 
courts are not bound by subordinate 
provisions of state statutes. As a 


| corollary to these cases the Supreme 


The ancient maxim of the English com- | 


mon law “ad quaestionem facti non re- 
spondent judices: ita ad quaestionem 


juris non respondent juratores” was ac- 


| jury and those of the court. 
| away with the jury altogether. 


Court has said that there is nothing in 


the Federal Constitution that requires a | 


State to maintain the line with which we 
are familiar between the functions of the 
It may do 

Chicago, 


| Rock Island & Pac. Ry. Co. v. Cole, Ad- 


cepted and affirmed by Blackstone and | 
other jurists as a matter of course. Lord | 
Mansfield, among others, declared that | 


by the law of England 
rightly decide questions of law. 
can be no doubt, it seems to me, that 
when the framers of 
provided therein for trials by jury, they 
had in mind what that term meant un- 


juries cannot | 
There 


ministratrix, 251 U. S. 54. 
well illustrates the principle that State 
and Federal courts are equally inde- 
pendent of each other in such matters. 
Many other cases can be cited in which 


| Federal courts have not felt themselves 


our Constitution | 


bound by State decisions 


| A few instances are; a penal action based 
| upon a State statute cannot be main- 


der the then existing law of England. | 


At that time the Fox Libel Act was not | 


a part of the English common law, 
though the principle involved had been 
the subject of bit##r and widespread con- 


troversy for several years, so it is fair | 
to assume that it had come to the at- | 


tention of some of the members, at 
least, of the Constitutional Convention, 
and a year or two later when the first 
Congress proposed to the States the first 
amendment, specifically dealing with 
freedom of speech and of the 
nothing was said about it. It will thus 


be seen that the Federal courts simply | 


tained in a Federal court. It has been 
held that the Conformity Statute does 
not contemplate the adoption of State 
regulations, which are rules of right 
rather than of practice. 
ing Fund Society v. Bossieux, 17 Fed. 
Cases No. 9977. Federal courts follow 


| their own rules in respect to presumption 


press, | 


and burden of proof, regardless of State 
law. Harmon v. Barber, 247 Fed-1. Fed- 


eral courts have their own fixed rule in | 


directing a 
Casualty 
Union, 2 
Lamborn, 


New Amsterdam 
Farmers Cooperative 


verdict. 
Co. v. 


267 U. S. 248. National courts 


This case | 


or statutes. | 


Mutual Build- | 


Fed. (2nd) 214; Small Co. v. | 


Questions of Juries 


Are Clearly Defined 


Members Decide the Effect of 
Libelous 


| 


Language and 
| Consider Surrounding. 


| questions of general or commercial law. 
Parramore v. D. & R. G. W. R. R. Co., 
5 Fed. (2nd) 912. These are only a few 
of the many cases that demonstrate 
| that the conformity statute to be 
strictly construed, and relates only to 
matters of form, pleading and practice, 
; as those terms are used in 
| sense. 
| It is proper and necessary to consider 
the consequences that would logically 
follow the adoption of the view urged 
| by counsel for the defendant. They say 


is 


there is no danger but that the court’s | 


views of the law would prevail in any 
given case, in view of the court’s power 
to set the verdict aside, grant a new 
trial, etc. 


consisfent, should give up these preroga- 
tives for the same reasons that now ren- 
der him powerless to control the views 
of a jury on the facts. Otherwise 
| would be an invasion of their province. 


Every litigant in the Federal court has | 


an inherent right to have the law of the 
case determined by the judge. 
hard to imagine why this right is most 
valuable and necessary for the protection 
of his property, as well as his liberty. 
If the jury were to declare the law, who 
/ could say in advance what the law on 
any given question is? 
or should, at least, abstain from the re- 


sponsibility of stating the law to them, | 


and would not be justified in directing 
a verdict, irrespective of the weakness of 
the prosecution, or of the plaintiff’s tes- 
timony, as the case might be. The in- 
evitable result would be that the rights 
and liberties of our citizens would be 


| ignorant of the law, instead of one 
trained in jurisprudence and disciplined 
by study and experience; or to put it 


| another way; by a tribunal that makes | 


its own law, as distinguished from one 
| laid down by statute, eminent jurists or 
decided cases, irrespective of persons, 
times or popular agitation. 

In Iron,Mt. Ry. v. Vickers, 122 U. S. 
360, it is‘stated: 

“A State constitution cannot, any more 
than a State statute, prohibit the judges 
of the courts of the United States from 
charging juries with regard to matters 
of fact.” 

And in U. S. v. Reading R. R. Co., 123 
. S. 113, the Supreme Court said: 
“Trial by jury in courts of the United 


| + 


States is a trial presided over by aj 
judge, with authority, not only to rule | 


upon objections to evidence, and to in- 
struct the jury upon the law, but also 
when in his judgment the due administra- 
tion of justice requires it, to aid the 


jury by explaining and commenting upon | 
the testimony, and even giving them his | 


opinion upon the questions of fact, pro- 
vided only he submits those questions to 
their determination.” 

See also Capital Traction Co. v. Hof., 
174 U.S. 1. 


the State court. 


| Case Not One Removed 


From State Jurisdiction 

If the Federal court is bound by local 
| State enactments such as this, most of 
the distinctions between Federal 
State practice and substantive law could 
be wiped out at the option of any State, 
and uniformitl in Federal jurisprudence 
ended. As to the merits of such a re- 
sult I express no,opinion, but it is not 
for‘a lower court to make what I con- 
sider such a radical departure from well 
established principles. 

II. On this point the argument of the 
defendant is persuasive. The rule is that 


if the articles in question published by | 


the defendant are susceptible of more 
than one meaning, one of which may be 
libelous, tl.e question should be submitted 
to the jury. What does the article com- 
plained of charge? Briefly, it is that 
the plaintiff, Frank C. Seested, an officer 
of the “Kansas City Star,” contributed 
money to the Imperial German Govern- 
ment. The date thereof is not given. The 
authority for the statement is the ai- 
leged testimony of one Russell, an em- 
ploye of the Bureau of Investigation of 
the Department of Justice, taken in an- 
| other libel suit brought by the “Kansas 
City Star” against the “Kansas 
Post.” Part of the testimony is set 
forth. It is that the confidential files 
of the Government contain data in re- 
| gard to these alleged contributions. Part 
of the articles refer to the brother of 
| the plaintiff, a stranger to this suit. 
A person reading he article might 
reasonably infer that the contributions 


were made before America entered the | 


World’s War. If so, the plaintiff only 
; did what thousands of other foreign- 
born citizens of various nationalities did. 

The question is, what effect 
| produce on the minds of persons of rea- 
| sonable understanding, taking into con- 
| sideration all the surrounding circum- 
stances. 
which the court entertains. 
whether the publication was a libe]l— 
that is injurious to the reputation of the 
plaintiff—is a question of fact 
should have been left for the jury to de- 
cide under proper instructions. Security 


445. If libelous per se the innuendo 
| pleaded by plaintiff is surplusage. For 
this reason the motion for a new trial is 
granted. 

| October 





—r, 


1926, 


a narrow | 


However, if the jury was en- | 
titled to decide the law, the judge, to be | 


It is not | 


The judge would, | 


determined by an irresponsible tribunal, | 


that would follow the law impartially as | 


| whether or not there is relative move- 


| in the results we get. 
It should also be borne in mind that 
this case is not one removed here from | 


and | 


City | 


the | 
language complained of would naturally | 


It might be different from that | 
Therefore, | 


that | 


Benefit Assn. v. Daily News, 299 Fed. | 


Libelous 


Language 


| Patent on Disk Wheel | 
For Motor Cars Held 
Valid and Infringed | 


Change in Size of Supporting 
Plates Said Not to Differ- 
entiate Function of * 
Device. 


[Continued From Page 11.] 





the outside we have 
which defendant 


flange. 


this small disk | 


calls the supporting 


It does not matter whether we call it | 
a flange, a ring, a washer, or a disk. An 
onion would have the same odor by what- 
ever name it might be called. I think | 
| that in the automobile art it is correct 
and usual to call them disks. 


I find and hold that they perform all 
of the functions described and named in 
| the patent. They are put on under ten- 
sion. They are free at their periphery. | 
They yield. They yield resiliently. By 
that I mean that they yield and when the 
pressure is removed they return to their 
original position. 
I would reach that conclusién by look- 
ing at the wheel and having in mind 
the strain that is applied to it, and the 








'S | relative thickness of the different parts. 
it | 


And I would reach that conclusion by the 
tests taken as a whole. 

There is considerable flexing in all 
wheels at the hub, not because the ma- 
terial is not as strong there as at any 
other point—probably, if anything, it is 
stronger—but it is because the greatest 
strain is brought at that part. One of 
the problems in the wheel art is to 
build a wheel which will be strong 
enough at the hub to carry the strains 
which are brought to and finally carried 
at that inner part of the wheel. 


Resiliency ‘is needed between the hub | 
and the periphery in order to relieve 
the hub. It is very necessary and impor- | 
tant that the resilient main disk should | 
be held in a resilient manner. If you 
hold that main disk rigidly you will get 
a breaking just outside of the rigid hold- 
ing. The experience of the defendant 
company discloses that. . 

I spent a day in the Detroit Testing 
Laboratory, watching the plaintiff make | 
his tests. I speht half a day watching | 
the defendant make its tests. These 





tests disclosed a wide difference in the 


strength of these wheels, and that prob- 
ably ought not to be surprising. In or- 
der to turn out millions of wheels for | 
use, they have to be made by machinery. | 

The metal itself may differ in strength, | 
and the machinery in doing its work 


rely on tests, because the very instru- 
ments which we use in making the tests 
are not infallible. On different wheels 
we get different results. Sometimes ; 
with the same wheel, if we repeated the 
test we found the results were difficult. 
No one test ought to be taken with too 
great weight, but my conclusions are 
drawn rather from the whole series of 
tests. 


When we are trying to compute 


ment, a slight difference in the point | 


| we select which determines the length 


of our base line makes a great difference | 
Mathewatics it- 
self is accurate, but it is very easy to | 
take the wrong yumber to start with and | 
then you will arrive at the wrong result. } 

The figures of the defendant on tests 
made independent of the court seem to 
indicate a slight resiliency in the sup- | 
porting flange or disk member. The | 
thing that seemed difficult to understand | 
was why, in the tests made by defend- 
ant not in the presence of the court, the 
recording instrument showed no move- 
ment between a point on the hub proper | 
and the supporting flange, with refer- 
ence to each other. If all I had was one 
test, or even several tests made by one 
instrument in one way, I would hesitate | 
to rely upon it because I should feel | 
that there was great danger of doing an 
injustice. 

I can see how the instrument, planted | 
on the hub flange and recording on the 
supporting flange or disk, might give 
an erroneous result. By planting a 
measuring instrument. on one plane and 
setting the measuring point on the other | 
plane, for the purpose of measuring rela- | 
tive movement or flexing, your result 
would be correct if you could know that 
the movement between the two planes 
all occurred in one place, as in a joint 
or hinge; but if you put two hinges in | 
between, or more than one, then I do not | 
think it is a safe method of measuring. 

In the tests which “I observed, how- 
ever, this recording instrument, planted | 
in the way I have described, did show 
a small movement just about like that | 
which was figured out by mathematics, | 
| which again would indicate that there | 
was relative movement. In making the 
test with defendant’s wheels and with de- | 
fendant making the test, the two wheels 
| not only showed, by this instrument 
planted in that way, a resilieney, a yield- 
| ing in this flange, which returned when | 
| the pressure was released, but when the | 
operator suddenly applied and suddenly 
released the pressure the little indicator | 
disclosed more relative movement than | 
| when the pressure was applied slowly. 

I am of the opinion that on these sud- | 
den strains at the periphery of the wheel, 
which every automobile wheel is getting | 
every second while being driven, there 
is a continual use of the resilience of the 
| defendant’s supporting disks. Force is 
not slowly and steadily applied and grad- 
ually released in actual service. 

I am not criticizing the tests on either 
side. It would be difficult to arrange any 
| test which would approximate the actual 
| strains. So far as the two methods of | 

testing are concerned, undoubtedly the 
defendant’s method of testing the wheel 
‘ by pressure applied to only one point in 
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Institutions 


Book Transfer 


Intended Donation 
“Lost to Education 


Southern Industrial Institution 
Denied Title to Securities 
Left by F. M. Marsh. 


SOUTHERN INDUSTRIAL INSTITUTE, APPEL- 
LANT, V. Mrs. BURNHAM S. MARSH ET 
AL.; CIRCUIT COURT OF APPEALS, FIFTH 
Circuit; No, 4835. 

A gift intended by the donor was in- 
complete and of no avail in this case, 


| as it appeared that, though the donor had 


had certain stock placed in the name of 
the donee on the books of a company, he 
did not relinquish his nominion so as 
to make a complete delivery. 

-The case was heard before Circuit 
Judges Walker, Bryan and Foster. John 
A. Sibley (Spaulding, McDougald and 
Sibley on the brief) appeared for the 
appellant; and Robert C. Alston, C. L. 
Anderson, S. Bryan, J. A. Brance for 
the appellees. 

The full text of the opinion by Judge 
Bryan is as follows: 


Title to Securities 
Involved in Suit 


Southern Industrial Institute, appell- 
ant, filed its bill in equity to establish 
its title to 134 shares of common stock 
and 110 shares of preferred stock of 
the Bibb Manufacturing Company. 

Appellant is an educational institu- 
tion, situated in Alabama, and bases its 
claim of title upon an alleged gift of 
the stock to it by the admitted owner, 
Francis M. Marsh,.a few days before his 
death. 
of his will, appellees, defended the suit 


on the ground that a valid gift had not | 


been made, because there had been no | : 
| which was taken 


| Marsh intended ‘‘to give the stock to the 


delivery of the stock. 

Marsh was a successful business man, 
and lived in Atlanta, Ga. 
dent of the Atlanta Table 
with offices in Atlanta. 

In February of 1922, Marsh visited 
the institute, was favorably impressed 


Company, 


| with it as an educational institution, and 


in May of that year executed a will in 
which he made it residuary legatee of 
his entire estate. About the beginning 
of the year 1925 his health had become 
so impaired that he realized he had not 


| long to live, but he went almost daily 


to his office and directed his business 
until April 16 of that year. 

He died on April 27. In February 
he made large gifts of stocks and bonds 


| to the institute, and at that time he gave | 
| turns out wheels of different strength. | 
| It is difficult to know just how far to 


stock which is the subject matter 
Mrs. White. He 
1 by indorsing 
the stock certificates and delivering the 
indorsed certificates to the donees. 

On March 12 he made a new will and 
again named the institute residuary 
legatte. A few days later he had the 
Whites to surrender the stock given to 


the 
of this suit toa Mr. an 


| them, and had new certificates issued to 
| himself. 


President Ward Tells 


| Of Talk With Mr. Marsh 


Dr. Lyman Ward, president of the in- 
stitute, testified that early in April he 
was at Marsh’s home, and Marsh told 


| him that he had taken back the Bibb 


Company stock from the Whites, and 
that the institute would get that stock; 


that the witness then stated that he was | 


the eircumference of the wheel is more 
like the strains in actual use. 

On the other hand, 
get at the actual strength of a wheel, 


| the plaintiff's method does that by ap- 


plying pressure at two opposite points 
in the circumference of the wheel. Per- 
haps the actual strength of the wheel in 
practical tests would answer for what 


| ought to be known about, the strength of | 


a wheel for use on the road. 
In actual use on the road these strains 
are more like sudden blows which are 


| often released and applied in the oppo- 


site direction. You get little waves or 
vibrations which are carried down to the 
hub of the wheel. When the operator 
making the tests would apply force to 
his lever suddenly, in other words, apply 
pressure suddenly at the outer edge of 
the wheel, there would be immediately, 
as quickly as it was applied, a move- 
ment of the little indicator showing a 
flexing of this supporting disk we are 
talking about. 


Continual Flexing 


Due to Resilience 

I am satisfied that in the actual use of 
these wheels there is a continual flexing 
as a result of this resilience and the 
manner in which the disk is put on under 
pressure. You get a better resilience and 
a more rigid resilience, if you can cail 
it that, as a result of this supporting disk 
on both sides, put on under tension, which 
will follow and return to place; and, in 
the meantime, the periphery of the sup- 


| porting disk being unattached, it permits 
| that sliding action. 


In my judgment, that is the reason 
why, if you make it fast at the periphery, 
either by riveting or spot-welding, or in 
any other way, you get a breaking just 
outside of it. I asked the operator to 


| apply the pressure suddenly, and release 


it quickly. He did it and the indicator 


; just followed his hand with every move- 


ment. 

I am convinced that you have resiliency 
there, not only on great strains, but far 
within the limit of elasticity and well 
within the breaking limit of the wheel. 

So it is my conclusion and opinion that 
this patent is valid as to all three of 
those claims, 1, 2 and 8, and infringed 


,« 


| as to all three of them. A decree will 


be entered accordingly for the usual! 
damages and costs, which are to be com- 


; puted on reference to William S. Sayres, 


jr., Standing Master of this court. 


In Failure of 





|} agreement from 


He was presi- | 


| made 


if you want to | 











planning to go to California, and sug- 
gested that the stock be transferred im- 
mediately; but Marsh replied that was 
unnecessary, and said “that if anything 
happened to him before I came back 
that stock would all be transferred and 
Mr. Stewart would hand it to me.” 

On April 13, Ward wrote to Marsh 
that he had given up his contem- 
plated trip to California. Marsh re- 
ceived the letter, and on April 14 


_caused A, H. Stewart, the office manager 


of the Atlanta Table Co., to answer it. 
On April 11 Marsh wrote a letter to 
the Citizens & Southern Co. requesting 
it to secure the transfer of the Bibb 
Manufacturing Co. stock to the Institute, 


| and gave its address, Camp Hill, Ala., 


but directed that the new certificates of 
stock be returned to him; and on April 
15 the Citizens & Southern Co. by letter 
advised Marsh that it was in position to 
make delivery of the stock. 

On the 16, in reply, Marsh signed an 
order to deliver the stock to Stewart, 


| Stewart did not see Marsh again before 
| the latter’s death, but he procured the 


certificates of stock as directed and 


| placed them in the safe in Marsh’s office. 


Stewart testified that Marsh, in dis- 


| cussing the gift of stock to the institute, 
| stated that he wanted the institute to 


have it, but that he wanted to make 


| delivery in person, that at the time of 


delivery he intended to require a written 
the institute securing 
to him the income from the stock dur- 


ing his life, and that it was in pursuance 
| of this purpose that the letter of April 
| 11 to the Citizens & Southern Co., con- 
' tained the 
| certificates of 
| to Marsh. 


| Trial Judge Ruled 


Marsh’s widow and the executor Stock Not Delivered 


instructions that the new 
stock should be returned 


The district judge, as stated in a writ- 
ten opinion, concluded from the evidence, 
in his presence, that 


institute but to exact an agreement that 
the dividends be paid to him during his 
life, and that his belief was that the 


| transfer of the certificates and registra- 


tion on the company’s books in the name 
of the institute would operate to entitle 
it to the stock in case of his death, and 


| that he did nothing further because of 


* * 


this belief. * 

“He intended to put the title to 
the stock out of his estate and 
into the institute if he should presently 
die, but to control-it for further stipula- 
tions if he should live to make them. 


| Because of the latter intent he did not 


deliver to the institute either the in- 
dorsed old certificates or the new ones; 


| because of the former intent he had cer- 


tificates issued in the institute’s name in- 
stead of simply holding the indorsed old 
certificates until the stipulations could be 
“But the latter intent disappoints 
the former one, because it destroys that 


| present absolute and unconditional part- 
| ing with dominion which is necessary to 


effectuate.a gift. The new certificates 
were held by Marsh, not because he was 
the proper final custodian of them, nor 
because it was inconvenient or impos- 


| sible to get them to the institute, but 
| in order that terms might be imposed 


on the gift.” ie 
Consequently, the bill was dismissed. 
The wills of Marsh are mentioned for 

the purpose of throwing ‘light on his 

intention. The earlier will was revoked 


| by the latter one, but the bequest to 


the institute under the later one was 
void because made to an educational in- 
stitution less than 90 days before Mash's 
death. Georgia Code, Section No. 3851. 

It is apparent from the district judge’s 
opinion that he believed Stewart’s testi- 
mony to the effect that Marsh intended to 
give the stock to the institute, but that 
he also intended before making delivery 
to exact an agreement from it that he 
should have the income therefrom dur- 
ing his life. 

It is insisted on behalf of appellant 


| that Stewart’s testimony is“against the 


weight of the evidence, and should be 
rejected. It is said in argument that 
he is not a disinterested witness, because 


| an employe of the Atlanta Table Co., 


of which Mrs. Marsh, appellee, is a large 
stockholder, amd that Stewart’s state- 
ment was inconsistent with Marsh’s act 
in making the transfer of the stock. 

The credibility of Stewart was neces- 
sarily passed upon by the district judge 
who heard his testimony, and there is 
nothing in thise case to justify an ap- 
pellate court in rejecting that testi- 
mony, because of the supposed interest 
the witness might have had because of 
his employment. There is nothing in the 
admitted facts and circumstanes to con- 
tradict that testimony, but, on the other 
hand, it is corroborated by the written 
request of Marsh that the new certifi- 
cates of stock” be returned to him instead 
of being sent direct to the Institute, 
whose address had been given to, and 
was known by, the transfer agent. 


Intentions of Mr. Marsh 
Held to Be Evident 


Although, according to the testimony 
of the president of the Institute, Marsh 
stated that the new certificates would be 
returned to the office of the Atlanta 
Table Co., that statement was made at a 
time when it was supposed that Ward 
would be in California; but after Marsh 
knew that Ward was at the Institute in 
Alabama, he nevertheless gave written 
instructions to have certificates delivered 
to his own agent. So, it can hardly be 
doubted that Marsh, for some purpose 
of his own, was not ready to part with 
any of the stock and make delivery of it. 

Marsh made delivery of the stock he 
gave away in February by indorsing and 
delivering the certificates. If he  in- 
tended unconditionally to surrender the 
new gift, no reason is suggested why he 
could not have had the new certificates 
delivered direct to the Institute. 


We feel bound therefore to accept the | 
| district judge’s 


estimate of Stewart’s 
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Gifts 


Bequests . 


of Stock Held Insufficient, 
Delivery, to Establish Gift 


+ 


Provisions of Will 


Also Ruled Invalid 


Restriction on Bequests Made 
Within 90 Days of Death 


Voids Provisions. 


testimony to the effect that it was 
Marsh’s intention to exact a written 
agreement that he should have the divi- 
dends from the stock as a_ condition 
precedent to delivery of the stock itself 
to the Institute. 

It is also contended, even if Stewart» 
testimony be accepted as true, that the 
gift to appellant is nevertheless valid, 
because there is no inconsistency or con- 
flict between giving the stock and reserv- 
ing the dividends. The validity of that 
gift depends upon the laws of Georgia. 
28 C. J. G25. 

The Georgia Code provides that to 
constitute a valid gift, there must be an 
intention to give by the donor, ac- 
ceptance by the donee, and delivery of 
the article given, or some act equivalent 
in law to delivery; that acceptance of a 
gift of substantial benefit is presumed 
unless the contrary be shown; that when 
a conveyance is required to be in writing, 
such conveyance, if executed and de- 
livered, will dsipense with the necessity 
of delivery of the article given; that 
actual manual delitery is not essential, 
but and act which indicates a renuncia- 
tion of dominion by the donor and the 
transfer of dominion to the donee is con- 
structive delivery. Sections 144, 4145, 
4146, 4147. 

Delivery is therefore essential to the 
validity of a gift of personal property. 
In the absence of a manual delivery 
there must be a renunciation of dominion 
by the donor. 

We are of opinion that there was no 
delivery, because under the _ district 
judge’s findings of fact, there was not 
an unconditional surrender of dominion. 
Helmer v. Helmer, 159 Ga. 376. 

The transfer of stock on the books of 
the Bibb Manufacturing Co. was only 
prima facie evidence of delivery, and 
cannot be held to constitute delivery in 
view of Marsh’s intention to impose con- 
ditions upon his contemplated gift. 

Until the certificates were actually de- 


4| livered they were in Marsh’s control and 


under his dominion, and it was. still 
within his power to have the stock trans- 
ferred back to himself without the con- 
sent of the Institute. Matter of Craw- 
ford, 1138 N. Y. 560. 

The transfer on the books of the 
corporation did not purport to separate 
dividends from the stock itself. That 
transfer, if good at all, transferred the 
whole interest. 


Whole Interest or None 
Involved in Decision 

It cannot logically be held that the 
transfer was insufficient to convey the 
whole interest but was sufficient to con- 
vey a less interest. It was either valid 
as a whole or invalid altogether. 

Where the donor delivers stocks or se- 
curities into the possession of the donee, 
it has been held that delivery is com- 
plete although the donor also has ac- 
cess to the safe where the stocks or se- 
curities are placed for safe keeping. 
Such is the holding in Beaumont v. 
Beaumont, 152 Fed. 55, and Shepard v. 
Shepard, (Mich.) 129 N. W. 201, relied 


on by appellant. 


But in each of those cases it appeared 
that at least constructive delivery had 
been made to the donee. Roberts’ Ap- 
peal, 85 Pa. State 84, is also’ relied on 
by appellant. 

In that case it is held that the writing 
by the donor of the donee’s name upon 
the envelope containing the certificates 
of stock was sufficient to show construc- 
tive delivery when taken in connection 
with the will of the donor. ‘But it: is 
clear in this case that the transfer of _ 
stock was not intended as a_ substitute 
for delivery. 

Appellant’s final contention is that 
under the court’s findings there was a 
valid gift causa mortis. That contention 
cannot prevail because delivery is as es- 
sential in gifts causa mortis as in gifts 
inter vivos. Basket v. Hassell, 107 U. 
8. 602, McKenzie v. Downing, 25 Ga. 669. 

Besides, a gift causa mortis must be 
intended to be absolute only in the event 
of death, Georgia Code, Section 4154; 
whereas the testimony in this case does 
not support the theory that the gift to 
the Institute was to be returned in the’ 
event Marsh did not die. Burt v. An- 
drews, 112 Ga. 465. 

The decree is affirmed. 

October 27, 1926, 


Court Defines Right 
To Search Dwellings 


[Continued From Page 11.] 
articles, registers his manufactory with 
the collector of internal revenue, then 
it becomes subject and he subjects it to 
the provisions and terms of this statute. 
This statute is not thought to extend 
to all places where illegal manufacture 
is carried on. That would amount to a 
blanket warrant to search for excisable 
articles, void under the Constitution. To 
give this act a constitutional construc- 
tion it seems to me that it must be re- 
stricted to breweries, distilleries, and 
like places where the manufacture of 
excisable articles is avowedly carried on.” 

The distinction between this case and 
that of a registered distillery is broad 
and obvious. One who registers a still, 
in effect consents to its being searched 
by proper officers at any time. One who 
does not gives no such consent, and for 
this reason the statute has no applica- 
- him. The search herein was un- 
reasShable and void. The evidence must 
therefore be suppressed, and it is so 
ordered. 

October 18, 1926, 
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Creditors 


Trustees 


Death Held to End 
Action in Suit for 
Personal Damages 


District Court Holds Rule Is 
Determined by Common 
Law or by Local 
Statutes. 


Cuartes Rury, PuatntiFr, v. LLoyd 
GANDY, GLENN E. CUNNINGHAM AND 
Watter W. ZENT, DEFENDANTS, AND 
Roy C. Fox, District ATTORNEY; DiIs- 
trict CouRT, EASTERN DISTRICT, 
WASHINGTON; No. 4314. 

Actions for attorney fees expended due 
to defendants’ wrongdoing do not survive 
death at common law, and the question 
of whether a cause of action survives or 
not in a Federal court, is determined un- 
der Stat. (1923 Sup.) Sec. 1592, the rule 
of the common law, or the local statutes. 

W. B. Mitchell and Merritt and Curtis 
appeared for the plaintiff, and Cannon & 
McKevitt for the defendants. 

The full text of the opinion by Judge 
Cushman follows: 

Defendants ask the dismissal of this 
action on the ground that, being for an 
injury to the person, the same abates on 
the death of plaintiff. 

Many Cases Cited. 

Plaintiff cites: Rury v. Gandy, et al. 
* 12 Fed. (2) 620; Wood v. Graves, 59 Am. 
Rep. 95, 11 N. E. 587; Ex. P. Schrieber, 
110 U. 8. 76; Im re Conning, 178 U. S. 
421; McCormick v. King, 241 Fed. 737; 
Richmond v. Irons, 121 U. S., 27; Grif- 
fith v. Powers, 103 N. E., 469; De Witt 
v. McDonald, 58 Howard Pr. (N. Y.) 
411; Hutchingson F. N. Bank v. Wil- 
liams (Kan.), 63 Pac. 744; Nelson v. 
Kellogg (Cal.), 123 Pac. 1115; Hawley v. 
Isaacson, 117 Wash. 197; Williams v. 
Brady, 2832 Fed. 740; Bank of Grottes 
v. Brown, 8 Fed. (2) 821; Dyer v.: Mis- 
souri State Life Ins. Co. 182 Wash. 378; 
Bates v. Dresser, 229 Fed. 772; affd., 
250 Fed. 525; affd., 251 U. 8. 524; Logan 
v. United States, 144 U. S, 263; United 
States v. Ford, 9 Fed. (2) 990; Nelson 
v. United States, 11 Fed. (2) 906; 
Thatcher v. Rockwell, 105 U. S. 467; 
United States v. Rundle, 27 Wash. 67; 
Ritchie v. Trumbull, 89 Wash. 389; 

Defendants cite: Irongate v. Brady, 
184 U. S. 665; Gerling v. Baltimore & 
Ohio Ry. Co., 151 U. S. 673; Henshaw 
v. Miller, 15 Law Ed. 222; Jones v. 
Miller, 35 Wash. 499; Slauson v. Schwa- 
bacher, 4 Wash. 783; State of Washing- 
ton v. Blake, Judge, 107 Wash. 294; 
Rinker, ete., v. Hurd, 69 Wash. 257; 
Clark v. Carroll, 59 Md. 180; m 

Character Set Forth. 

In the following cases: Edmunds v. 
Illinois Cent. R. Co., 80 Fed. 78; Charles 
Nelson Co. v- United States, 11 Fed. 
(2nd) 906; Dresser v. Bates, 250 Fed. 
525; Bates v. Dresser, et al., 229 Fed. 
772; Dyer v. Missouri State Life Ins. Co., 
182 Wash. 378; Bank of Crottes v. 
Brown, 8 Fed. (2nd) 321; Williams v. 
Brady, et al., 232 Fed. 740; Hawley v. 
Tsaacson, 117 Wash. 197; Richmond v. 
Trons, 121 U. S. 27; McCormick v. King, 
et al, 241 Fed. 737; In re Conaway, 
rec’r Moscow Nat’l Bank, 178 U. S. 421; 
Schrieber v. Sharpless, 110 U. S. 76; 
and Rury v. Gandy, et al. 12 Fed. (2) 
620, the actions either were for negli- 
gence resulting jn injury.to property, 
or sounded in contract; none involved 
injuries to the person. 

This cause prior to plaintiff’s death 
was held to be maintainable in this 
court, though there was no diversity of 
citizenship. Rury v. Gandy, et al., 12 
Fed. (2) 620. 

Amended Statistics Quoted. 

Comp. Stat. Sec. 1692, as amended, 
sec. 1592, sup. 1923, provides: 

“When either of the parties, whether 
plaintiff or , petitioner or defendant, in 
any suit in any court of the United 
States, dies before final judgment, the 
executor or administrator of such de- 
ceased party may, in case the cause of 
action survives by law, prosecute or de- 
fend any such suit to final judgment. 
The defendant shall answer accord- 
ingly, and the court shall hear 
and determine the cause and render 
judgment for or against the execu- 
tor or’ administrator, as the case 
may require. And if such executor or 
administrator, having been duly served 
with a scire facias from the office of the 





clerk of the court where the suit is pend- 
ing 20 days beforehand, neglected or re- 
fused to become party to the suit, the 
court may render judgment against the 
estate of the deceased partly in the same 
manner as if the executor or administra- 
» tor had voluntarily made himself a party. 
The executor or administrator who be- 
comes a party as aforesaid shall, upon 
motion of the court, be entitled te a con- 
tinuance of the suit until the next term 
of said court. = 

The provisions of this section shall ap- 
ply to suits in equity and in admiralty 
as well as to suits at law; and the juris- 
diction of all courts of the United States 

‘shall extend te and over executors and 
administrators of any party, who dies 
before final judgment or decree, ap- 
pointed under the laws of any State or 
Territory of the United States, and such 
courts shall have jurisdiction within two 
years from the date of the death of the 
party to the suit to issue its scire facias 
to executors and administrators ap- 
pointed in any State or Territory of the 
United States which may be served in 
any judicial district by the marshal 
thereof; Provided, however, that no ex- 
ecutor or administrator shall be made a 
party unless such service is made before 
final settlement and distribution of the 
estate of said deceased party to the 
suit.” 

The question of whether a cause of ac- 
tion by the rule of the common law, or 
the local statutes. At common law there 
was no survival. Henshaw v. Miller, etc., 
17 Howard 211; Martin’s Admr. v. Bal- 
timore & Ohio Ry. Co., 151 U. S. 673. A 
maxim of the common law was: Actic 
personalis moritur cum persona. 

The statutes of Washington provide: 

Sec. 170. “If a person entitled to bring 
an action die before the expiration of the | 
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Corporations 


Lien for Material and Labor on Building 


Filed After Bankruptcy Valid in Alabamat | 


| Right Held to Date From Accrual of Debt If Legal Re- 


quirements Are Complied With in Due Time. 


R. H. EGGLESTON, AS TRUSTEE IN BANK- 
RUPTCY OF ESTATE OF R. M. CHAMBERS, 
BANKRUPT, PETITIONER, V. BIRMING- 
HAM PURCHASING COMPANY; CIRCUIT 
Court oF APPEALS, F1rTH Circuit, No. 
4812. 


The court decided in this case that liens 
provided by State statutes for material- 
men and mechanics are not liens created 
by legal or equitable proceedings, but are 
created by the statute and the act# of the 
lienholders in compliance with the re- 
quirements of the statute, and so are not 
within the provision of the Bankruptcy 
Act (Sec. 67c), which dissolves liens ac- 
quired by judicial proceedings brought 
within four months before the filing of 
the petition in bankruptcy. The petition 
to superintend and revise, from the Dis- 
trict Court, Northern District of Ala- 
bama, was denied. 

F. W. Davies appeared for the peti- 
tioner, and Arthur L. Brown for the re- 


spondent. The case was heard before 
Circuit Judges Walker, Brydn and Foster. 


Status of Alabama Lien. 


Judge Walker delivered the opinion of 
the court. The full text of the opinion 
follows:* 

By petition to superintend and revise, 
the trustee in bankruptcy of the estate 
of R. M. Chambers complains of the ac- 
tion of the court in sustaining the claim 
that the respondent was_ entitled, as 
against the trustee, to a lien on a de- 
scribed lot of ground for the amount 
of the balance due the respondent for 
labor upon and material furnished for 
buildings on said lot under a contract 
with its owner, the bankrupt. 

The lien was claimed under the Ala- 
bama statute providing for liens in favor 


time limited for the commencement 
thereof, and the cause of action survive, 
an action may be commenced by his rep- 
resentative after the expiration ofthe 
time and within one year from his death. 
If a person against whom an action may 
be brought die before the expiration of 
the time limited for the commencement 
thereof, and the cause of action survives, 
an action may be commenced against his 
representatives after the expiration of 
that time and within one year after the 
issuance of letters testamentary or of ad- 
ministration.” 

Sec. 193. “No action shall abate by the 
death, marriage or other disability of the 
party, or by the transfer of any interest 
therein, if the cause of action survive or 
continue; but the court may at any time 
within one year thereafter, on motion, 
allow the action to be continued by or 
against his representatives or successors 
in interest.” \ 

Rights Set Forth. 

Sec. 194. “No action for a personal in- 
jury to any person occasioning his death 
shall abate, nor shall such right of action 
determine, by reason of such death, if he 
have a wife or child living, or leaving no 
wife or issue, if he have dependent upon 
him for support and resident within the 
United States at the time of his death, 
parents, sisters or minor brothers; but 
such action may be prosecuted, or com- 
menced and prosecuted, in favor of such 
wife or in favor of the wife and children, 
or if no wife, in favor of such child or 
children, or if no wife or child or chil- 
dren, then in favor of his parents, sisters, 
or minor ‘brothers who may be depend- 
ent upon him for support, and resident 
in the United States at the time of his 
death.” 

Sec. 183. “When the death of a per- 
son is caused by the wrongful act, neglect 
or default of another his personal repre- 
sentative may maintain an action for 
damages against the person causing the 
death; .and although the death shall have 
been caused under such circumstances 
as amount, in law, to a felony.” 

Sec. 967. “All other causes of action 
(than those enumerated in section 183) 
by one person against another, whether 
arising on contract or otherwise, survive 
to the personal representatives of the 
former and against the personal repre- 
sentatives of the latter. Where the 
cause of action survives, as herein pro- 
vided, the executors or administrators 
may maintain an action at law thereon 
against the party against whom the 
cause of action accrued, or after his 
death, against his personal representa- 
tives.” 

Cause Held Abated. 

Under these statutes the rule is as at 
common law. Jones v. Miller, 35 Wash. 
499. 

In the last complaint filed prior to 
plaintiff’s death, it was alleged: 

“= * * That by reason of the 
aforesaid scheme, and by reason of the 
design, and overt-acts (as heretofore al- 
leged herein) of said defendants toward 
this plaintiff and said false and malicious 
charges this plaintiff was forced to be- 
come personally responsible for counsel 
fees to defend himself against the machi- 
nations of said defendants and secured 
his release from jail and gain his liberty 
and said counsel fee are reasonable 
worth the sum of upwards of $5,000.” 

Plaintiff prayed: * * * “Judg- 
ment against the defendants and each of 
them for his special damages for pain 
an@ suffering in the sum of $5,000. And 
for attorney fees contracted for in the 
sum of $5,000, and for his general dam- 
ages in the sum of $80,000 and for his 
costs and disbursements herein expended 
and that said judgment be a personal 
judgment against each and every one of 
said defendants for a wilfull and mali- 
cious injury to the person of this plain- 
tiff.” 

Allegations of this nature do not take 
this case out of the general rule. The 
Court holds that the cause of action al- 
leged has abated; and the form of order, 
if not agreed upon by counsel, will be 
settled upon notice. 

October 22, 1926. 


of mechanics and materialmen. Code of 

Alabama, 1928; Section 8832, et seq. 
That statute (Ib. Sections 8836, 8855) 

provides for an original contractor claim- 


ing such lien filing, within six months | 


after the debt accrued, a prescribed veri- 
fied statement in the office of the judge 
of ptobate of the county in which is 
situated the property upon which the 
lien is sought to be established, for his, 
within that time, bringing suit to en- 
force the lien, and that unless such 
statement is so filed and suit is so 
brought the lien shall be lost. 

The record shows the following: 

On March 28, 1925, respondent com- 
pleted the plumbing in buildings on said 
lot under a contract therefor with the 
bankrupt. The bankruptcy was adjudged 
on September 8, 1925, under an. involun- 
tary petition filed August 14, 1925. 

After the last mentioned date, 
within six months after the debt for the 
plumbing accrued, respondent filed the 
prescribed statement in the designated 
office, and brought suit in an Alabama 
State court to enforce the claim to a 


lien for the unpaid balance due, the bank- } 


mut being the only defendant in that 
suit. 

Respondent was not scheduled as a 
creditor by the bankrupt, and had no 
knowledge of the bankruptcy proceed- 
ings until it was served with a copy of 
an order made in that proceeding on 
April 2, 1926, requiring it to show cause 
why its said claim to a lien should not 
be cancelled. In response to that order 
respondent asserted its claim in the bank- 
ruptcy proceedings, and prayed that its 
claim and lien be established and en- 
forced by the court below. 

Not Voided by Bankruptcy. 

In behalf of the petitioner it was 
contended that the lien did, not attach 
because the respondent did not file the 
required statement or bring suit until 
after the institution of the bankruptey 
proceeding. 

Provisions of the bankruptcy Act de- 
termine the status of the trustee with 
reference to property of the bankrupt. 

_Amended section 47a of that Act pro- 
vides that “trustees, as to all property 
in the custody or coming into the cus- 
tody of the bankruptcy court, shall be 
deemed vested with all the rights, reme- 
dies and poweif: of a creditor holding a 
lien by legal or equitable proceedings 
thereon.” 

Section 70a of that Act provides that 
the trustee, upon his appointment and 
qualification, “shall be vested by opera- 
tion of law with the title of the bankrupt 
as of the date he was adjudged a bank- 
Trupt, except insofar as it is to property 
which is exempt, to all * * * prop- 
erty which prior to the filing of the peti- 
tion he could by any means have trans- 
ferred or which might have been levied 
upon and sold under judicial process 
against him.” 

Under amended section 47a the trus- 
tee takes the status of a creditor having 
a lien by legal or equitable proceedings 
as of the time when the petition in bank- 
ruptcy is filed, and that provision does 
not affect a right which is superior to 
that of one who, at or prior to that time, 
held a lien thereon by legal or equitable 
proceedings. Bailey v. Baker Ice Ma- 
chine Co., 289 U. S. 268. 

Under section 70a the trustee does not 
take the bankrupt’s property freed of ex- 
isting valid liens which, when the bank- 
ruptcy proceedings was instituted, were 
enforceable against the bankrupt and his 
creditors holding judicial liens. Knapp 
v. Milwaukee Trust Co., 216 U. S. 545; 
Pugh v. Loisel, 219 Fed. 417; Collier on 
Bankrupgcy, (13th Ed.), p. 1643. 

Precedents Are Cited. 

Alabama decisions are controlling on 
the question of the nature of the right 
possessed under the above cited Alabama 
statute by a contractor after the debt to 
him has accrued, but before he has com- 
plied with the provisions as to filing a 
statement and bringing suit, the time 
for doing so not having expired. 

The liens provided for are not liens 
created by legal or equitable procéed- 
ings, but are created by the statute and 
the acts of the lienholders in compliance 
with requirements of the statute. Sorsby 
v. Woodlawn Lumber Co., 202 Ala. 566; 
Kemp Lumber Co. v. Howard, 237 Fed. 
574. It follows that such liens as the 
one now in question are not within the 
influence of the provision of the Bank- 
ruptcy Act (section 67c) which dissolves 
liens acquired by judicial proceedings 
brought wthin four months before the 
filing of the petition in bankruptcy. 

Alabama decisions are to ,the effect 
that such a lien as the one now in ques- 
tion attaches from the commencement of 
the building or improvement, subject, 
however, to be defeated and’ lost by a 
failure to comply with the requirements 
as to filing a statement of the claim and 
bringing suit to enforce it. Welch v. 
Porter, 63 Ala. 225; Lavergne v. Evans 
Bros. Construction Co., 166 Ala. 289; 
Young-& Co. v. Stoutz & Co., 74 Ala. 574, 

In the last cited case it was decided 
that the lien of an attachment which was 
levied on property after material and 
labor had been put on that property, but 
before the filing of the statement pro- 
viled for in the above cited statute, and 
before the expiration of the time for such 
filing, was subordinate to the lien of the 
furnisher of the labor and material. 

Status of Lien. 

The following is an extract from the 
opinion in that case: 

“There can be no question that a’ me 
chanic’s lien for material and labor put 
on stationary machinery, such as is 
shown in this case, if presented and filed 
in time, followed up by suit and recov- 
ery in time, is superior to that of an 
attaching creditor, whose attachment is 
levied subsequent to the accrual of the 
mechanic’s lien; and the lien of the lat- 
ter accrues from the date the materials 
are furnished, or the labor done, or com- 
menced. * * * 

“This primary or inchoate lien, however, 
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Contracts 


Liens 


‘Motion to Perpetuate 


| THe Lees-BRADNER COMPANY; 
TRict Court, NORTHERN 
Outo; No. 1997. 

: A motion by the plaintiff to perpetu- 

ate testimony will be granted where the 


DISTRICT, 


: : ‘ : : ! 
plaintiff makes. a prima facie showing 


that it may be obliged to bring an action 
in the future against defendant and is 
not in a position’ now to bring that action 
and a further prima facie showing that 
the testimony will be pertinent. Upon 
such motion by the plaintiff the defend- 
ant cannot raise questions of merit, as 
the defendant is a necessary party only 
in order that he may have an opportun- 
ity to attend and cross-examine. 

The full text of the opinion by Judge 
Westenhaver follows: 

The defendant’s motion to vacate the 
order pro confesso will be sustained, as 
was announced at the hearing, upon such 
terms as the court may see fit to im- 
pose, to expedite the hearing on the 
merits. 

Defendant’s motion to dismiss the bill 
will be denied. It is not now deemed 
necessary to decide the meritorious ques- 
tions of law urged in support of said 
motion. This is a bill by -plaintiff to 
perpetuate the testimony of its own wit- 
nesses. This relief should be and is 
granted upon a showing of plaintiff’s 





interest in a controversy adversary to | 
estate of Mertena Lee Poole, deceased, 


defendant and that plaintiff is not now 
in a legal position to bring that con- 
troversy to a hearing in which the testi- 
| mony may be taken. In Richter v. Union 
Trust Co., 115 U. S. 55, it was said that 
testimony might be perpetuated even 
when such an action had been brought, 
demurrer sustained, and an _ appeal 
' taken but not yet heard. No other ques- 
‘ tions of fact or law need be inquired 
| into in order to justify granting an order 
to perpetuate testimony. Defendant in a 
bill for that purpose is necessary only 
in order that he may have an oppor- 
tunity for cross-examination. His only 
other interest is in being spared the ex- 
pense necessary to attend and cross- 
examine. 

Defendant’s motion to dismiss seeks 
to raise numerous questions which should 
not be considered or decided except when 
an action is brought against defendant 
by the present plaintiff, with respect to 
which the testimony in question is to 
be used. Inasmuch as plaintiff now 
makes a prima facie showing that it 
may be obliged to bring an action in 
the future against defendant and is not 
in a position now to bring that action, 
and a further prima facie showing that 
the testimony will be pertinent, a good 
cause of action to perpetuate testimony is 
shown. All other questions urged in sup- 
port of the motion to dismiss are now 
immaterial. The motion will be over- 
ruled in its entirety. 

Three conclusions are in accord with 
the established practice and a fully 
supported by authority. See Simkins 
Federal Practice, pp. 785-7, 791, and 
cases cited; 2 Foster’s Practice, Sec. 345, 
p. 1112; Westinghouse Mach. Co. v. Elec. 
Storage Battery Co. (3 C. C. A.) 170 
Fed. 480; Becker v. General Chain Co. 

(1 C. C. A.) 273 Fed. 419. Even if as 
to plaintiff’s title, it might be held that 
Wendt v. Horine (D. C.) 191 Fed. 620; 
Thoma v. Peri (D. C.), 205 Fed. 632; 
Colman v. American Co. (D. C.), 235 Fed. 
533, all decisions in the court of first 
instance by a single judge, are in con- 
flict with Becker v. General Chain Co. 
and support the rule for which defendant 
contends, it is none the less true that 
the proposition is so far doubtful as 
not to justify a denial to plaintiff of 
an application to perpetuate testimony. 

Defenadnt’s motion is overruled. It is 
ordered to answer within five days, as 
is required by new equity rule 29. Plain- 
tiff, if desired, may place the case upon 
the equity calendar and have the same 
called for assignment for final hearing. 
loses all force and vitality, unless it is 
followed up by a proper filing for record 
under section 3444 of the Code, and suit 
brought within ninety days after such fil- 
ing, and prosecuted without unnecessary 
delay to final judgment. * * * If, on 
the other hand, these steps be taken as 
prescribed, then the lien attaches from 
the time the-materials were fiurnished, 
or work commenced.” 

No Alabama decision of which we have 
been advised is in conflict with the last 
cited one, or contains an intimation that, 
between the time of the accrual of the 
debt to a contractor for labor or material 
furnished and the expiration of the time 
allowed for filing the prescribed state- 
ment and bringing suit to enforce his 
lien, his right to that lien could be de- 
feated by the enforcement of another lien 
created within that time by legal or 
equitable proceedings or by any transfer 
made within that time by the debtor of 
the property to which that lien was 
subject. 

We are of opinion that the rights and 
powers acquired by the petitioner in and 
upon the lot upon which the lien was 
adjudged were subordinate to the in- 
choate lien which, under the Alabama 
law, existed in favor of the respondent 
when the petition in bankruptcy was 
filed. The respondent complied with the 
requirements of the Alabama statute for 
perfecting and preserving that lien. 

The fact that that compliance occurred 
after the property sought to be: subjected 
to the lien claimed by the respondent was 
in the custody of the bankruptcy court 
as a result of the bankruptcy of the 
owner did not require the court to ig- 
nore the acts of compliance, which were 
done in ignorance of the institution and 
pendency of the bankruptcy proceeding, 
especially as the respondent, promptly 
after being informed of the pendency of 
the bankruptcy proceeding, appeared 
therein and submitted his claim to the 
bankruptcy court. Jones v. Springer, 226 
U. S. 148. 

As the respondent complied with the 
requirements of the Alabama statute, the 


facts of the case do not call for a deci- | 


Testimony Upheld | 
| By District Court 


| Security TRusT CoMPANY, PLAINTIFF, V. | 
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Bankruptcy 


Dismisses Case of Ancillary Administrator 
Who Paid Assets to Self in Domicilary Role 


LUTHER C. PooLE, ANCILLARY ADMINIS- 
TRATOR, APPELLANT, V. JOHN A. GAR- 
RETT, AND THE COLUMRIA CASUALTY 
CoMPANY; Court oF APPEALS, DIs- 
TRICT OF COLUMBIA, No. 4481. 


A domicilary administrator in Mary- 


| land, under bond, took out ancillary ad- 
| ministration in the District of Columbia, 


where he also gave bond. The assets 
of the estate in the District of Columbia 
were collected and taken to Maryland 
and mixed with the other funds of the 
estate, and later converted. This ac- 
tion was brought upon the bond given 


for the ancillary administration, but the | 


action was dismissed, as the court de- 
clared that the conversioneoccurred after 
the assets in question had come into the 
administrator’s possession in his domi- 
cilary capacity and consequently aftér 
the bond given for the ancillary admin- 
istration had been satisfied and dis- 


| charged. 


Leon Pretzfelder appeared for the an- 
cillary administrator, and G. B. Craig- 
hill and C. B. Tebbs for the Casualty 
Company. 

Full Text of Opinion. 

The case was heard before Martin, 
chief justice; Robb and Van Ordsdel, 
associate justices. The full text of the 
opinion, by Justice Martin, follows: 

This is an appeal taken in an admin- 
istration preceding from a final order 
dismissing the petition of the appellant 
as ancillary administrator d. b. n. of the 


seeking @ recovery from the appellee, 
Columbia Casualty Company, as surety 
upon the bond of John A. Garrett, former 
ancillary administrator of the same 
estate, charging an embezzlement of the 
assets by Garrett while serving in that 
capacity. The Casualty Company ad- 
mitted its suretyship and the conversion 
of the assets by Garrett, but alleged that 
Garrett was at the same time the domi- 
ciliary administrator of the deceased, and 
that the conversion occurred after the 
assets in question had come into his pos- 
session in the latter capacity and con- 
sequently after the bond given for the 
ancillary administration had been satis- 
fied and discharged. The following facts 
are either stipulated into the record or 
sustained by sufficient evidence to justify 
their acceptance by the lower court. 

On March 28, 1923, Mertona Lee Poole, 
a resident of Montgomery County, Mary- 
land, departed this life intestate pos- 
sessed of certain property located at her 
residence, and also of the following as- 
sets located in the District of Columbia, 
to-wit, the sum of $1,178.90 on deposit 
with the Second National Bank of Wash- 
ington, and two several promissary notes 
each for $3,000 payable to decedent’s 
order, which were in the custody of the 
same bank for safe keeping. 

On April 10 of the same year John A. 
Garrett, an attorney at law and resi- 
dent of Maryland, was appointed admin- 
istrator of decedent’s estate by the Or- 
phan’s Court of Montgomery County, 
giving bond in the penal sum of $5,000 


with the Fidelity and Deposit Company | 


as surety. Several days later Garret was 
appointed ancillary administrator of the 
estate by the Supreme Court of the Dis- 
trict of Columbia, with manifest refer- 
ence to the assets held in the District, 
giving bond in the penal sum of $6,000 
with the appellee, Columbia Casualty 
Company, as surety. Within a week after 
the latter appointment Garrett obtained 
the two promissory notes held by the 
Washington bank and also a cashier’s 
check for $1,178.90 being the amount due 
from the bank. Garrett later gollected 
the sum of $585 as interest upon the 
notes. These were all of the assets of the 
estate in the District of Columbia, and 
the estate owed no debt there. Garrett 
then resurned with the assets to Rock- 
ville, Montgomery County, and there de- 
posited the cashier’s check to his credit in 
a local bank in an account carried by him 
as John A. Garrett, Attorney. The two 
promissory notes were left with the same 
bank for safekeeping. It appears that 
Garrett never kept separate bank ac- 
counts for the various funds held by him 
in trust, but invariably made his deposits, 
whether of his own money or trust funds, 
in the single account aforesaid. And cor- 
respondingly his checks were always 
drawn upon that account regardless of 
the uses to be made of their proceeds. 
When Garrett deposited the cashier’s 
check the account showed a credit bal- 
ance of $12,538.62; this was all checked 
out later for various purposes none of 
which related to the present estate. As 
time passed other deposits were made to 
the credit of the account and similarly 
checked out. 

In the month of July, 1924, Garrett 
negotiated with brokers in the city of 
Washington for the sale of the two prom- 
issory notes belonging to the estate, and 
on July 16th he procured an order of sale 
from the Orphans’ Court of Montgomery 
County empowering him as administrator 
to sell at public or private sale for not 
less than the appraisement all the per- 
sonal property of the deceased mentioned 
and contained in the inventory returned 
to the court by him as administrator on 
that day. Acting nuder this order Gar- 
rett sold the two promissory notes for 
the sum of $5,400, which sum he received 
at Rockville, partly in the form of cash 
and partly by a check made payable to 
him as administrator, all of which he de- 
posited in the bank to the credit of the 
account of John A. Garrett, Attorney. 
This deposit became part of the funds 
checked out by Garrett for divers pur- 


sion of the question whether, ‘without a 
literal compliance with all those require- 
ments, the inchoate lien held by the re- 
spondent at the time of the institution 


of the bankruptcy proceeding could have | 


been perfected and preserved by action 
taken in the bankruptcy proceeding, in 
which the claim of the respondent was 
asserted in time for it to be enforced by 
the court having the custody of the prop- 
erty which was the subject of the lien 
claimed. Bankruptcy Act, section 57n. 

The petition is denied. 

October 28, 1926. 


poses none of which related to this 
estate. In this way Garrett who is in- 
solvent wrongfully converted to his own 
use the entire assets aforesaid after re- 
ceiving them in Washington and taking 
them to Montgomery County. 
On February 27, 1925, Garrett filed in 
the Supreme Court of the District of Co- 
‘umbia his first and final account as 
| ancillary administrator. He charged 
| himself with the cashier’s check and the 
two notes, together with the interest re- 
ceived upon them, amounting in all to 
$7,763.90. He claimed credit in an equal 
amount as follows: “By account of cash 
paid over to John A. Garrett, Domicile 
| Administrator of the Orphans’ Court of 
| Montgomery County, with which the ad- 
ministrator charged himself in the Or- 
phans’ Court for Montgomery County, 
$7,763.90. The cost of the bond for the 
Ancillary Adminstrator and the fees paid 
| to the Register of Wills of the District 
of Columbia, together with all other 
claims, have been filed in the Orphans’ 
Court of Montgomery County and have 
been paid and charged in the account of 
Domicile Administrator to avoid duplica- 
tion.” This account was in regular 
course approved and passed by the court. 

On May 22, 1926, Garrett resigned as 
administrator in the Orphans’ Court of 
Montgomery County, and the appellant 
was appointed administrator d. b. n. by 
that court. On July 21, 1925, Garrett 
resigned also as ancillary administrator 
in the Supreme Court of the District, and 
that court set aside and vacated his final 
account aforesaid, and appointed the ap- 
pellant to serve as ancillary adminis- 
trator d. b. n. in his stead. Whereupon 
this proceeding was brought against the 
Casualty Company, which had not been 
notified of the order vacating the settle- 
ment of Garrett’s first and final account 
until after the filing of the petition. The 
petition was heard, upon evidence as 
aforesaid and was dismissed, and this 
appeal was taken from that ruling. It 
appears furthermore that since the entry 
of the order now upon appeal a judgment 





for $5,000 has been recovered in behalf | 


of decedent’s estate against the Fidelity 
and Deposit Company as surety upon the 
bond given by Garrett as domiciliary ad- 
ministrator, upon the theory that Gar- 
rett had actually received the assets in 
question in that capacity in Maryland 
before he converted them to his own use. 
The claim of the appellant has therefore 


for the residue of the defalcation, to wit, 
the sum of $2,763.90. 

In our opinion the ruling of the lower 
court was right. It was the first duty 
of the ancillary administrator to collect 
the assets situate in the District of Co- 








3079) 
Ancillary 


Decrees 


lumbia, and this was promptly done by” 
him. It was then proper for him to 

or deliver these assets to the domiciliagy BS 
administrator of the estate, and this Was” 
done by Garrett both in fact and in eon- — 
templation of law, and there was no | 
wrongful conversion of the assets within 
the ancillary jurisdiction. To the contrary » 
the assets were in fact taken to pe 
domiciliary jurisdiction with the mani+ ” 
fest intent and understanding that they — 
were to be accounted for thenceforth by © 
the domiciliary administrator. This un- 
derstanding was acted upon by Garrett 
himself, and also by the Orphans’ Court 
of Montgomery County which after- © 
wards authorized the sale of the notes as © 
assets in his hands as domiciliary admin- © 
istrator. The same understanding was 
adopted in the first and final account of 
Garrett as ancillary administrator in the 
settlement of that trust. And indeed it 
has since been acted upon by the domicil- 
iary estate which has recovered judg- 
ment upon the bond of the domiciliary 
administrator for the conversation of 
these assets. It is clear that the assets 
could not at the same time be chargeable 


‘against both the ancillary. and domicil- 


iary administrators, nor could the sure- 
ties upon both of the respective bonds- 
be liable for the conversion. And under 
all the circumstances it is plain that at © 
the time of the default the assets were 
chargeable only against the domiciliary 
administrator and his sureties. 


Points In Law Cited. 
This view is\favored by the law, where 
the same pergon occupies such a dual 


relation to a trust fund. In 4 Mackey, 4, 
it is said that when an executor, who is 
also a guardian, has no further use for 


| assets as executor, he will be treated as 


holding them as guardian, whether he 
has settled his account or not; no par- 
ticular form, such as endorsement from 
himself \as executor to himself as guar- 
dian, is necessary to effect a transfer, 
that being done by the law. In Seegar’s 
Estate, 6 H. & J., it is said: “The ad- 
ministrator having in his hands a balance 
that ought to be paid over to the guar- 
dian, and one person representing both 
these characters, he cannot pay the 
money over to himself, nor, if the pay- 
ment was refused, is there any person 
who could enforce it. Under these cir- 
cumstances, the law, by implication, con- 
siders it in the hands and possession of 
the party in that representative charac- 
ter that ought to receive it.” See Stoke- 
ly’s Estate, 19 Pa. St. 476; Bell v. Peo- 
ple, 94 Ill. 230; Commonwealth v. Mes- 
singer, 237 Pa. St..1; Emery v. Batchel- 


. | der, 132 Mass. 452;, Mackey v. Coxe, 18 
been satisfied to the extent of $5,000, but | 


he seeks to hold the Casualty Company | 


How. 100; 24 C. J. 1066, 1126 (citations). 

Various assignments of error are pre- 
sented by. the appellant relating to the 
rejection of testimony offered at the trial 
below, but we do not find them to be sub- 
stantial. The order appealed from is 
therefore affirmed, with costs. 

November 1, 1926. 


Law Digest 
Principles Involved in Latest Decisions 
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ployed in libraries and filed for reference. 


{Continued From Page 11.] 


PIPE LINES: Quality of Oil Delivered. 


of Kentucky.)—Index Page 3077, Col. 1. 





HERE tariff for oil transported by pipe line provides that quality of general 
mass at point of destination will be delivered and’ not identical oil, held; tariff 
calls for delivery at each station on the line out of the common stock therein at 
such station made up of oil which in course of the operation will flow to it.—Great 
Southern Refining Co. v. Cumberland Pipe Line Co. (District Court, Eastern District 


PROHIBITION: Permits: Revocation: Evidence. 


EFORE a permit to withdraw alcohol for industrial purposes will be revoked, 

evidence must be adduced of a stronger nature than merely to support a suspi- 

cion that the permittee had illegally used the alcohol—Solax Drug Co. v. Blair 
(District Court, Eastern District of Pennsylvania.)—Index Page 3076, Col. 5. 


UNDER section 3276 R. S. which empowers revenue officers “at all times, as well 

by night as by day, to break open by force any of the doors,” etc., of a distillery; 
held, to make this act constitutional it must be restricted to breweries, distilleries, 
and like places where the manufacture of excisable articles is avowedly carried on, 
as one who registers a still, in effect consents to its being searched by proper offi- 
| cers at any time; but one who runs an illegal still does not give such consent and for 
| this reason the status does not apply to him, and a search under such statute with- 


out warrant is unreasonable and void as to such illegal manufactures.—United 
States v. Swan (District Court, Northern District of California.)—Index Page 3077, 


Col. 7. 


SALES: Remedies of Buyer: Recoupment: Warranty. 


WHERE there has been a breach of warranty, either express or implied, it is not 

required that the buyer repudiate the contract, but instead he may recoup his 
damages when sued for the purchase price.—Joseph v. Heckman et al. (District 
of Columbia Court of Appeals.)—Index Page 3072, Col. 5. 


SEARCHES AND SEIZURES: Without Warrant: 


Under Revenue Act. 


WHERE government officers detected a strong odor of fermenting mesh, entered 

dwelling without a warrant, found an illegal still, and thereafter arrested de- 
fendant, and later an indictment was found under the Internal Revenue Laws; held, 
searches and seizures under the Internal Revenue Laws are subject to the same 
constitutional limitations as those under the National Prohibition Act, and an 
indiscriminate breaking under the Revenue laws is denied by the Constitution — 
United States v. Swan (District Court, Northern District of California.)—Index 


Page 3077, Col. 7. 


WILLS: Nature and Extent of Testamentary Power. 
HERE will makes an educational institute the residuary beneficiary, and then — 
a second will by the donor, with same clause, is made within 90 days of death, 
held: Earlier will was revoked by later one, and the bequest to the institute under 
the later one was void because made to an educational institute less than 90 days ~ 
before the donor’s death (Georgia Code No. 3851).—Southern Industrial Institute ~ 
v. Marsh (Circuit Court of Appeals, 5th Circuit.)—Index Page 3078, Col. 5. ; 


WITNESSES: Impeachment: Former Accusation or Conviction of Crime. 


HE question of whether a party had been arrested is not a proper question to be 


3076, Col. 4. 


PATENTS: Validity: Infringement. 





propounded to any witness on cross-examination for the purpose of discrediting — 
him, and the mere discretion of the court is not broad. enough to justify the ad-.— 
mission of testimony which is otherwise manifestly incompetent end prejudicial.__— 
Mitrovich v. United States (Circuit Court of Appeals, 9th Circuit.)—Index Page 


Patents 


(CLAIMS 1, 2 and 8 of patent to Roscoe C. Hoffman, for improvement in disk” 
wheels, disclosing wheel with smaller resilent reinforcing disks on both sides 

main disk and with both these smaller disks, free at their periphery, put on vu 

tension, so that upon lateral strains they would not only have sliding mo’ 

at the end but would yield upon Jateral strains in one direction and follow ma 

disk upon lateral strains in opposite direction, held: New and useful as step f 


Oe 


ward in the wheel art, disclosing patentable invention rather than mere work 


skilled mechanic; and infringed——Hoffman v. Motor Wheel Corp. (District 
+ Eastern District of Michigan.)—-Index Page 3077, Col. 2. 


os 
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Army and Navy 
Orders 


One Delivery of Mail | 


In Cities and Villages 
_ IsPlanned Christmas 


Service on Rural Routes Will 
Be Suspended, Post Office 
Department An- 


nounces. L 


According to an announcement just 
made by Postmaster General New there 
will be at least one complete delivery 
by city and village carriers in the fore- 
noon, but no rural delivery on Christ- 
mas day. While a complete holiday on 
Christmas was given to all postal em- 
ployes last year, Mr. New said, the 
intervention of Sunday, following Christ- 
mas day this year would call for a two- 
day suspension of the mail service. 

In anticipation of this curtailed service 
in recognition o fthe holiday, the Post- 
master General said, “every effort should 
be made by postmasters and carriers, 
city, village and rural, to exhort the 
public to mail early in order that all 
Christmas packages may reach their 
destination in advance of the holiday.” | 

The full text of the department’s an- 
nouncement follows: 


Warning Is Issued. 


The approach of Christmas warns us 
to bear well in mind the extraordinary | 
demands that are made upon the postal 
service in connection with this great hol- | 
iday of the Christian world. In no coun- 
try in the world is the custom of Christ- 

“mas giving so widespread and general 
as it is in the United States. 

It is incumbent upon the Department | 
to see that the public is efficiently served 
at this, as at all other times, and every 
precaution must be~ taken to insure | 
against failure or delays in connection 
with this holiday service. 

It has been the policy of the Depart- | 
ment to endeavor to so organize the 
service that the rights of the public | 
might be met and at the same time give 
to its empoyes the fullest opportunity 
possible to share with the public in the 
enjoyment of the day. To this end the 
Department has for several years made 
every suggestion possible and resorted 
to every means to induce the public to 
mail early in order that there might be 
no congestion in the terminals and post 
offices during the last hours preceding 
Christmas. As a result, three years ago 
it was fund possible to relieve employes 
in post offices at noon on Christmas 
Day, their work having been substanti- 
ally completed. A year later it was 
found possible to move back the time 
for an additional hour and the forces 
were relieved at eleven o’clock, fore- 
noon. The next year a complete holiday 
was for the first {ime given to post of- 
fice employes. 








Custom Is Praised. 


It has been, and is still the hope of the 
Department that this custom may be 
generally followed, but this year the fact 
that Christmas falls on ae makes 
it inadvisable to entirely suspend deliver- 
jes. It is our paramount duty to see that 
the public is served and to expect it to 
do without mail delivery from Friday 
evening until Monday morning is not 
reasonable and cannot be asked. It is, 
however, the belief of the Department | 
that the offices maybe cleared by noon | 
on Saturday, December 25, and postmas- 
ters will therefore suspend all work at | 
the hour of 12 o’clock noon on Christmas | 
day, 1926, retaining in service such em- | 
ployes as are required to make the regu- 
lar holiday dispatches of first-class mails | 
to the trains, to receive, but not to-work, 
incoming mails from the trains, and to 
eare for all special delivery mail. 

There will be at least one complete de- 
livery by city and village carriers in the 
forenoon, but no rural delivery on Christ- 
mas day. 

Urges Early Mailing. 

In anticipation of this curtailed service 
in recognition of the holiday, every ef- 
fort should be made by postmasters and | 
carriers, city, village and rural, to exhort 
the public to mail early in order that all | 
Christmas packages may reach their des- 
tination in advance of the holiday. 

This is not to be construed as the 
permanent abandonment of he policy to 
give to the employes of the department 
a full Christmas holiday, but the inter- 
vention of Sunday immediately following 
Christmas day, which would call for a 
two-day” suspension, imposes conditions 
that in our judgment make partial serv- 
ice on Christmas both desirable and nec- 
essary. 


Only Five Crutches Left 
After Sale of Dead Parcels 





Five crutches were the only articles 
not disposed of at the sale of dead var- 
cels, which closed at the Post Office De- 
partment November 5, 1926, it was an- 
The sales netted 
the government $4,677. 

The full text of the Department’s an- 
nouncement follows: Five crutches were 
the only articles not disposed of at the 
sale of dead parcels which closed at the 
Postoffice Department yesterday, after 
two days of rather spirited bidding cn 
the part of those who took advantage of 
the mass of material that had found its 
way to the dead letter office. A woman 
purchaser of the crutches, bid in at $3.50 
for the lot, discovered after she icok 
them home, that they would not meet 
her requirements and she returned them 
to the government auctioneers too late 
to find another customer. | 

The sales netted the government 
$4,677. An auctioneer’s commission of 
15 per cent was saved througn the sales 
being conducted by officials of the dead | 
letter office. Z 


3080) 
Federal 


Daily Decisions 
of the 
Accounting Office 


The Comptroller General of the 
United States, as head of, the Gen- 
eral Accounting Office, must approve 
of all expenditures by Government 
agencies before such expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary therefore in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 

A-15907 (S).  Purchases—Evidence of 
lowest bid. 

A satisfactory audit of expenditures 
pursuant to formal or informal contracts 
requires an affirmative showing that the 
lowest bid was accepted and in cases 


| where the lowest bid has been accepted 


the certificate of a responsible adminis- 
trative official having knowledge of the 
facts in the matter when placed upon 
the contract will be accepted by this of- 
fice as sufficient evidénce ag_to the ac- 
ceptance thereof. 

Where other than the lowest bid is ac- 
cepted a detailed statement as to the 
reasons for the acceptance thereof ac- 
companied by an abstract of all bids 
should be forwarded with the contract. 
If no abstract of bids is made, then the 
bids themselves should be forwarded. 
Decision of January 30, 1926, 5 Comp. 


| Gen. 556, modified. 


A-15938. Transportation—Rates—Car- 
load. 


When car ordered would have been 


| fully loaded, the charges for the trans- 


portation of which would not be in ex- 
cess of less than carload rates for the 


| shipment, the carrier is not entitled to 


increased allowance because it furnished 
a larger car for its own convenience. 

A-16125 (S). Foreign Service—Refund 
of Visa Fees. 

Aliens whose permits to reenter the 
United States expired because proper 
and timely application for renewal was 
not made and who secured nonquota im- 
migration visas in lieu thereof, are/not 
entitléd to refund of the fees paid for 
the visas. 

A-14776 (S). Transportation of de- 
pendents—Naval officer—Mileage. 

An officer detached from a station in 
the United States and ordered to a Naval 
Hospital for treatment is not entitled to 
transportation of his dependents until he 
is ordered to a new station upon dis- 
charge from treatment at the hospital. 
4 Comp. Gen. 653. 


Where an officer is ordered to proceed 


; to a hospital for treatment and is ac- | 
companied by an attendant, a drawing | 
room being furnished them, one-half the | 


cost of the drawing room is properly de- 
ducted from his mileage account. 


A-15719 (S). Federal aid to roads— 
Toll bridges and ferries. 

The acts of July 11, 1916, 39 Stat. 356, 
and November 9, 1921, 42 Stat. 214, are 
mandatory in their prohibition that Gov- 
ernment funds may not be used in aid 
of the construction or reconstruction of 
any bridge or ferry over which a toll is 
charged, and this restriction is applicable 
to the portion of the highway leading 
thereto, from such toll bridge or ferry 
back to a point to which a reasonable 
use would be made of the highway other 
than as a means of approach to such 
bridge or ferry. Authority granted by 
Congress in an independent statute to 
construct a toll bridge does not waive or 
modify the restriction on Federal aid nor 


is it material whether the toll bridges | 


or ferries were constructed before or 
after Federal aid legislation. Decision 


| for application after its date to all proj- 
| ects upon which actual construction had 
| not been started. 


A-16009 (S). Subsistence allowance— 
Enlisted man—Marine Corps. 

An enlisted man in the Marine Corps, 
when traveling on duty under orders 
authorizing travel by privately-owned 
automobile as authorized by regulations, 
is entitled, in addition to reimburse- 
ment for cost of gasoline, oil and garage 
rent, not exceeding cost of transporta- 
tion and Pullman, to subsistence allow- 


| ance at rates provided in Executive Order : 

of June 12, 1922, for men in a travel | 
| Status, for the time necessary for the 
| performance of 


such travel 


A-16067  (S). Traveling 


expenses— 
Carfare—Naval R. O. T. C. 


The appropriation “Naval Reserve Of- | 


ficers Training Corps, 1927,” is not avail- 
able for the reimbursement of carefare 
paid by students who are members of 
the Naval R. O. T. C. for travel away 
from the institution they are attending 
in connection with the course in naval 
science and tactics. 

A-16068 (S). Fees of attorney for ef- 

forts in procuring legisiation in behalf 
of Indians. 
. Payment of a fee charged by an at- 
torney for services alleged to have been 
rendered in procuring the passage of 
Public Resolution No. 36, 44 Stat. 740, 
1s not authorized from the gross funds 
affected by Said resolution, nor from the 
trust fund for the Indians established 
thereby, unless and until specifically au- 
thorized by law. 

A-16079. Contracts—Extra compensa- 
tion—Use of equipment. 

Where a contract is performed and 
extra work done under a stipulated price 
for said work and a specified percentage 
over the tost of labor-and material used 
for said extra work, no additional com- 
pensation may be paid for the use of 
equipment in the performance of said 
contract or said extra work. 

A-14081 (S). Surplus Property Sale— 
Overpayment—Refund. 

Where, at a negotiated sale of surplus 
property, a lot of saddle blankets was 
awarded to a bidder at a fixed unit price 
for each saddle blanket and payment 
therefor was made prior to delivery on 
the basis of the number shown by the 
advertised description of the lot, the 
purchaser is entitled to refund of the 
amount paid in excess of the total sum 
due for the number of saddle blankets 
actually delivered under the sale. 


over the | 
| shortest usually traveled route by rail. 
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Personnel 


|| Changes Are Announced 


In 4th-Class Postmasters 


Five changes in fourth-class postmas- 
terships in Kentucky, Mississippi, North 
Dakota, Virginia and West Virginia, 
have just been announced by the Post 
Office Department. 

The full text of the department’s an- 
nouncement follows: 

Letcher, Ky., Roger F. Cooper, 
new office, present address Blackey, Ky.; 
Geren, Miss., James M. Johnston, vice 
Otto Chassaniol, resigned; Saint An- 
thony, N. Dak., Michael F. Tokach 
vice Frank M. Klein, resigned, Anton E. 
Helbling, acting; Kolbs, Va., Theo- 
dore R. Coates vice Courtlun B. Peed, 
resigned; Frame, W. Va. Barnum 
Jarrett vice Fred B. Rader, resigned, Bar- 
@mum Jarrett, acting. 


Money Order Rate 
For Conversion of 
Franes ls Changed 


Instructions of Post Office 
Fix Valué of 3'/c. Each 
on All Remittances 
to France. 


A new conversion rate of 3% cents 
to the franc on money orders for France 
has just been announced by Postmaster 
General New in order No. 4836. The new 
rate is effective November 8, 1926. 

R. S. Regar, Third Assistant Postmas- 
ter General, has advised postmasters of 
the new rate in an announcement which 
follows in full text: 

Conditions in the foreign 
market are again such as to make it 
necessary to change the conversion rate 
| for the issue of postal money orders on 
France, and Postmaster General’s Order 
No. 4836 directs that, effective Monday 
morning, November 8, 1926, the rate for 
the French franc shall be 3%2 cents. 

Table No. 17-B, which appeared in the 
Postal Bulletin of May 10, 1926, should 
be used. 

Postmasters and postal empleyes are 
cautioned to guard against errors by con- 
sulting. conversion tables in connection 
| with the last notice of change received, 
since any loss imposed upon the remit- 

ters or payees by lack of care will be 
charged against the postal employes at 
| fault. 


exchange 





‘Money Order Forms 
| Reported as Stolen 


Blanks Said to Have Been 
Taken From Missouri and 
Virginia Offices. 


| 


R. “S. Regar, Third Assistant Post- 
| master General, has announced that 
| blank domestic money order forms, 
| printed for the post offices at College 
| Mound, Mo., and Gibson Station, Va., 
| have been reported stolen. The forms 
| for the College Mound office were num- 
bered from 24601 to 25000, inclusive, and 
those for Gibson Station, from 10796 to 
10800, inclusive. 

In making this announcement, Mr. 
Regar issued the following notice to 
postmasters: 

On receipt of this notice the postmas- 
ter at every money-order office will care- 
| fully examine his records to ascertain 
whether any of the forms in question 


| have already been paid at his office; and 
if the coupon of any such order is found 
| in the paid files, that fact should be re- 


| 
| 
} 
| 


| ported immediately by letter to the Third 
| Assistant Postmaster General, Division 
of Money Orders. 

If any of the forms are presented, the 
postmaster should refuse payment, wire 
the post-office inspector in charge of his 
division, and also the Third Assistant 
Postmaster General. Similar action must 
be taken by him in case of the theft of 
forms from his office. 

To provide against payment of stolen 
orders each postmaster should conspicu- 
ously post warning notices where they 
can be readily consulted by the paying 
clerks. Failure to comply with these in- 
structions is likely to result in personal 
loss to postmasters. 


Eight New Postmasters 
Named by Department 





The Post Office Department has an- 
nounced appointment of eight four-class 
postmasters. Their offices are located in 
various sections of the country. 

The full text of the Department’s 
announcement follows: 

Calhoun, Ala., George W. Hall, vice 
Marzette H. Bell, resigned; Winchester, 
Ga., William O. Dawkins, vice Robert 
W. Lifsey, resigned; Dryhill, Ky., John 
M. Keen, vice Crit Keen, resigned; 
Alice, Mont., Earl L. Babcock, vice Alice 
M. Hall, resigned; Brunelda, Mont., 
Mrs. Zula L. Leach, vice Grace M, Rupe, 
resigned; Jardine, Mont., Harry C. 
Bacorn, vice Doris A. Thomson, re- 
signed; Kilts, Oreg., Dan Crowley, vice 
Mrs. Albertine H. Hawley, resigned; 

| Elmhurst, Wis., Paul Kondzela, vice 
g Simon H. Pleoger, resigned. 


1926. 
~~ 


Veterans 


Postmasters 


Decision Interprets 
Section 305 of Act 


Fixing Compensation 


Veterans’ Bureau Explains 
Payment of Insurance In- 
creased by Uncollected 


Compensation. 


The Veterans’ Bureau has just made 
public a decision of Director Frank T. 
Hines bearing upon the payment of in- 
surance to beneficiaries of a deceased 
veteran whose Government insurance had 
been prevented from lapsing through an 
increased compensation rating.‘ The de- 
cision is in explanation of the provisions 
of Section 305 of the World War Vet- 
erans’ Act,*which in effect provides that 
uncollected compensation may be credited 
a veteran to prevent the lapsing of his 
insurance. 

The full text of Director Hines’ de- 
cision follows: 

Subject: Interpretation of 
805, World War Veterans’ 
amended. 

Question: Will Section 305, as 
amended, apply where a portion of the 
insurance has been awarded and paid 
prior to the effective date of the amend, 
ment but where additional insurance is 
later prevented from lapsing through a 
new compensation rating, but where such 
additional insurance had not been 
awarded or paid prior to the date of the 
recent amendment? 

Facts: Under Section 305, as it stood 
prior to recent amendment, insurance in 
the sum of $889.11 was prevented from 
lapse and this was awarded and paid. In- 
sured died May 30, 1926. A subsequent 
rating gave increased compensation to 
that insurance in the sum of $3,540.23 
was prevented from lapse. 

Comment: The insurance first revived, 
$889.11, was awarded and paid prior to 
July 2, 1926, and is not subject to the re- 
stricted permitted class contained now in 
Section 305. This amount of insurance is 
not “hereafter revived” and the award 
thereof should stand and any accrued 
sums due under this amount are still pay- 
able to the representative of the insured’s 
estate. As to the increased insurance, 
which was revived by a recent rating giv- 
ing further uncollected compensation, no 
payment thereof was made prior to July 
2, 1926, and so this must be considered as 
insurance “hereafter revived” for the 
purposes of Section 305, as amended. 

Held: The increased insurance made 
possible by the recent rating, and not 
paid prior to July 2, 1926, is subject to 
Section 305, s amended. None of such 
increased insurance should be paid to the 
estate of the deceased insured because 
the insured’s estate is not within the re- 
stricted permitted class included: in Sec- 
tion 305, as amended. The portions of the 
increased insurance representing install- 
ment®due after the death of the insured 
are subject to the restricted permitted 
class of beneficiaries now included in Sec- 
tion 305. The amount of the increased 
insurance is not payable under Section 
303, World War Veterans’ Act. 

The foregoing decision is hereby pro- 
mulgated for observance by all officers 
and employes of the United States Vet- 
erans’ Bureau. 


Positions Now Open 
In Federal Service 


Section 
Act, as 


Civil Service Commission to Fill 
Vacancies by Examination 
Within Short Time. 


Examinations for clerkships, radio 
operator, hospital attendant and labora- 
torians in the Federal service are an- 
nounced by the United States Civil 
Service Commission, to be held shortly. 
The salaries attached to the various 
positions in which vacancies are open 
range from $900 a year to $2,400. The 
full text of the examination announce- 
ment follows: 

The United States Civil Service Com- 
mission has announced open competitive 
examinations to fill the following va- 
cancies: Material and production clerk, 
Chemical Warfare Service, Edgewood 
Arsenal, Edgewood, Md., at $1,800 to 
$2,040 a year; assistant radio inspector, 
Navy Yard Service, Washington, D. C., 
at $6.40 a day; head hospital attendant, 
psychiatric, at $1,320 a year; supervising 
hospital attendant, psychiatric, at $900 a 
year plus quarters, subsistence and laun- 
dry, Veterans’ Hospital, Oteen, N. C. 

Laboratorian, bacteriology, at $1,320 
to $2,400 a year; assistant laboratorian, 
bacteriology, at $1,080 to $1,860 a year; 
laboratorian, roentgenology, at $1,800 to 
$2,400 a year; assistant laboratorian, 
roentgenology, at $1,080 to $1,860 a year, 
Veterans’ Bureau and Public Health 
Service. : 

Full information and _ application 
blanks may be obtained from the office of 
the Secretary, Fourth U. S. Civil Service 
District, 1723 F Street, N. W. 


Post Office Discontinues 
Three 4th-Class Stations 


The Post Office Department has an- 
nounced the discontinuance of three 
fourth-class post offices in Oregon, Wash., 
ington, and West Virginia. 

The full text of the department’s an- 
nouncement follows: 

Discontinued—Fourth-class: 

Oregon — Thornhollow, Umatilla 
County, 113723 and 273294. Effective 
November 30, 1926. Mail to Gibbon. 

Washington — Kendall, Whatcom 
County, 71140. Effective November 15, 
1926. Mail to Deming. 

West Virg’nia — Adlai, Pleasants 
County, 16140. Effective November 30, 
Mail to Hebron. 


Postal Service 


Latest Government Documents 
and Publications 


DOCUMENTS described ‘in this column are obtainable at prices stated from 

the Superintendent of Documents, Gévernment Printing Office, Washing- 
ton, D. C. Digests are printed so they can be cut out and pasted on the Stand- 
ard Library-Index and File Cayds, measuring 7.5 centimeters by 12.5 centi- 
meters, approximately 3 by 5 ‘inches, used in the majority of libraries in 
America, and filed for reference. 


Notice to Libraries: The Library of Congress card numbers are likewise given. 

Number enclosed in [ ] indicate an open card entry covering the serial set 

as a whole. Numbers enclosed in ( ) indicate the Congressional Library card 

printed for an EARLIER issue of the document and substantially correct and 

usable for the reprint. Cards require about four weeks to prepare and print: 

those ordering cards from this list will occasionally have to wait; the OUT 
check has its full significance. 


ESTABLISHMENT' OF RADIO STANDARDS? OF FREQUENCY BY THE USE 
OF A HARMONIC AMPLIFIER. By C. J. Jolliffe, Physicist, and Grace Hazen, 
Assistant Physicist, Bureau of Standards, Department of Commerce: Issued as 
SCIENTIFIC PAPERS OF THE BUREAU OF STANDARDS NUMBER 530 
(Part.of Volume 21): Subscription price, $1.25 per volume: Single copies, 10 
cents each. 26-26821 

CARD I: 


" METHOD is described for measuring the ratio to an audio-frequency by the 

use of a harmonic amplifier. The harmonic amplifier makes it possible to use 
harmonics of a very high order from a known low-frequency source, such as a 
standard tuning fork. The method consists essentially of the production of har- 
monics of the fundamental frequency of an alternating current by means of the 
nonlinear characteristics of electron tubes, the selection of-any desired harmonic 
by means of tuned circuits, and its amplification to sufficient power to operate a, 
standard frequency meter (wave meter). Any harmonic of the source may be 
selected, and thus from a known audio-frequency source a frequency meter may 
be standardized throughout its entire range. 

CARD II: 

“The harmonic amplifier consists of two units, one having a range from 8 to 450 
ke, the other from 400 to 4,000 ke. The first unit supplies a harmonic which is 
used as the fundamental for the second unit. The harmonic amplifier is given a 
preliminary calibration, so that the harmonic multiples can be readily determined. 

“A fixed frequency generator, such as a piezo oscillator, may be standardized with 
the‘eid of an auxiliary device to determine the frequency ef the beat note occurring 
between a harmonic of the amplifier and the fixed frequency. The device used for this 
purpose is a sonometer. It consists of a steel piano wire mounted horizontally 
across two movable knife-edges with a known tension applied. The beat-notefre- 
quency is applied to the wire through a telephone receiver. The wire vibrates when 
its frequency is equal to the applied frequency. The frequency of vibration may be 
computed from the length, tension, and mass per unit ‘length of the wire. Two 
audio-frequencies may be compared very accurately by the use of the harmonic 
amplifier and sonometer.” 


BULLETIN OF THE PAN AMERICAN UNION: September, 1926, Volume LX, 
NUMBER 9: Subscription rates: English Edition, $2.50 per year: Spanish Edition, 
$2.00 per year: Portuguese Edition, $1.50 per year. Issued by the Pan American 
Union. [8-—30967] 


THE Special Articles of the present issue are: The New President of the Republic 

of Columbia; Problems of Interest to Haiti and the United States; Colombian 
Music and Musicians; Sport in Latin America; Discovery of the River Amazon dnd 
Agricultural Progress in Latin America. The various speeches made at the Se¢ond 
Pan American Red Cross Conference are included. 


FARMERS’ COOPERATIVE BUSINESS STUDY: THE STAPLE COTTON CO- 
, OPERATIVE ASSOCIATION. By A. W. Swarthout, Marketing Economist, 
Division of Cooperative Marketing, Bureau of Agricultural Economics, Depart- 
ment of Agriculture: Issued as Department Circular Number 397: 56 pages, 
Illustrated: Price, 10 cents per copy. Limited gratis distribution, Department of 
Agriculture. Agr. 26-1152 


THs study of the Staple Cotton Cooperative Association, at Greenwood, Miss., 

was undertaken at the request of its board of directors by the Division of 
Cooperative Marketing of the Bureau of Agricultural Economics, as a part of its 
program of economic research in cooperative organization among farmers. The 
study was begun in June, 1925, and involved a detailed analysis of the organic set-up, 
operations, membership relations, and selling program of this organization. The 
board of directors made available to the bureau all data from the records and files 
covering the entire period of its operations since its organization in 1921. 

The purpose of the study was to cover thoroughly every feature of the associa- 
tion’s operations during the four years of its existence and to bring out, if possible, 
the experiences which would be helpful to other cooperatives. In addition to a care- 
ful and detailed examination of all information on file in the association’s offices, the 
study involved numerous intervtews and discussions with growers throughout the 
Delta, both members and nonmembers; with bankers, merchants, and representa- 
tives of other types of business interests in the Delta; with bankers in some of the 
large financial centers, and with cotton merchants and spinners in the principal 
staple cotton consuming centers in this country and Europe. 


VENEREAL DISEASE INFORMATION: ISSUED BY THE UNITED STATES 
PUBLIC HEALTH SERVICE (TREASURY DEPARTMENT) FOR USE IN ITS 
COOPERATIVE WORK WITH THE STATE HEALTH DEPARTMENTS: 
VOLUME VII, NUMBER 8: Subscription price, 50 cents per year: Single copies, 
5 cents each. [23-26719] 


THE special articles of the present issue are: Syphilis Associated with Tuber- 
culosis and an Essay’on the History of Preventives for Syphilis. 


\ 
UNITED STATES VETERANS’ BUREAU MEDICAL BULLETIN: VOLUME 2, 
NUMBER 10; OCTOBER, 1926: Issued by the Medical Council to the United 
States Veteran’s Bureau: Subscription price, $1.50 per year. Single issues, 15 
cents each. é [25-26672] 


HE Special Articles of the present issue are: Discipline as a Factor in the Treat- 
ment of Tuberculosis; Hemoptysis;Fear in Tuberculosis; Treatment of Excited 
States in the Mentally Ill Ex-Soldier; Artificial Limbs and the Care of Stumps of 
Amputation Cases; Diverticulitis of the Small Intestines and Social Work as an Aid 
to Psychiatry. 
AMERICAN DOCUMENTED SEAGOING MERCHANT VESSELS OF 500 GROSS 
.TONS AND OVER: SERIAL NUMBER 105: Issued by the Bureau of Naviga- 
tion, Department of Commerce. Annual subscription (Domestic), 75 cents per 
year: Single copies, 10 cents each. [19-26597] 


HE complete list of American Documented Steam, Gas, and Sailing Vessels, in- 
cluding those ships adapted for Merchant Service transferred to the Navy and 
War Departments; a complete list of World Tonnage, laid-up-seagoing Tonnage, 
Tankers, Oil Burners, Steam and Oil Engines, World Launchings, Construction, etc. 


Navy Orders 


Lieut. Charles S. Seeley, det. Navy Yard, 
Philadelphia, Pa.; to U. S. S. Nokomis. 


Orders issued to Naval officers under 
date of November 5, 1926: 


Comdr. Harvey Delano, det. Rec. Ship, 
New York; to U. S. S. Utah. 

Lieut. Comdr. Carlos A. Bailey, det. Bu. 
Engr.., Navy Dept.; to U. S. S. Mississippi. 

Lieut. Gomdr. Comfort B. Platt, det. Rec. 
Ship, San Francisco, Calif.; to command U. 
S. S. Chase. 

Lieut. Harry Corman, 
Academy; to U. S. S. Utah. 

Lieut. William G. Ludlow, jr., det. Rec. 
Ship, New York; to U. S. S. Putnam. 


det. Naval 


Lieut. (j. g.) Howard E. Orem, det. U. S. 
S. Tennesee; to temp. duty U. S. S. Che- 
wink. 

Lieut. (j. g). Richard C. Sherrer, det. U, 
S. S. Osborne; to temp. duty U. S. S.’ 
Chewink. . 

Ensign Hugh B. McLean, det. U. S. S. 
Dale; to temp. duty U. S. S. Chewink. 

Ensign Richard E. Playter, det. U. S. S. 
Tennessee; to temp. duty U. S. S. Chewink. 

Lieut. James P. Bowles (M. C.), det. U.'S. 
"S. Seagull; to Nav. Trng. Sta., San Diego. 


Army Orders 


The Department of War has issued Spe- 
cial Orders No. 263 to Army personnel as 
follows: 

Infantry. 

Fairfax, Lieut. Col. John C., Fort Ben- 
ning, Ga., to Knoxville, Tenn., for instruc- 
tion. ‘ 

Kent., Col. William A., Atlanta, Ga., to 

Jackson, Miss., for duty with 848th Inf. 

Other Branches. « 

Upson, First Lieut. John E., Air Corps, 
Bolling Field, D. C., to Chief of Air Corps, 
Washington, D. C., for duty. 

Weinaug, Second . Lieut. Walter L., 
Cavalry, from Fort Meade, S. D., to Fort 
Des Moines, Iowa. 

Adams, Lieut. Col. Frank H., Quarter- 
master Corps, San Francisco, Calif., by 
transport to New York city, thence to Fort 
Jay, N. Y., for duty as quartermaster. 

Twitchell, Warrant Officer W. Perry, so 
much of Par. 22, Special Orders No. 249, as 
assigns him to duty at headquarters Dis- 
trict of Washington, D. C., effective March 
8, 1927, is amended to read effective Febru- 

eo ary 15, 1927. 


‘Leaves of Absence. 
James, First Lieut. Edward F., Field Ar- 
tillery, 3 months. 
Devasher, Second Lieut. Glenn L., Air 
Corps, 20 days, amended order. 
Henney, Second Lieut. Frederic A.,*Eng., 
1 month, 15 days. 
Hanlon, First Lient. William J., Air Corps, 
7 days. 
Ahern, Major Leo J.,-Field Artillery, 1 
month. extension. : 
Dunham, First Lieut. William H. J., Coast 
Artillery, 20 days. 
Coe, First Lieut. William C., Coast Artil- 
lery, extended 20 days. 
Griffith, Warrant Officer John 
months, 25 days. 
Retirements. 
Staff Sgt. Morton, 


M., 8 


Brewer, Alcatraz, 

Calif. : 

Campbell, First Sgt. 

Fort McDowell, Calif. 
Resignations. 

Clark, Second Lieut. Richard Thomas, 


Field Artillery, accepted. 


Christopher, Inf., 


Aut STATEMENTS Herein Are GIVEN ON OFFICIAL AUTHORITY ONLY 
AND WitHout ComMeNT BY THE UNitTep States DAILY. 


Books and 
Publications 


Outlines New Service 
And Change in Routes 


For Mail Messengers 


Second Assistant Postmaster 
General Establishes Three 
New Deliveries in as 
Many States. 


W. Irving Glover, Second Assistant 
Postmaster General, Post Office Depart- 
ment, has announced 14 changes in the 
mail messenger service. The changes 
call for new services, discontinuances and 
mileages. Three new routes established. 

The full text of the announcement fol-~ 
lows: 

Established. 

Indiana—233431, Velpen (four), Pike 
County, to 105762, 0.13 mile, as often as 
required. From November 16, 1926. No- 
vember 1. 


North Dakota—261436, Ray, Williams 
County, to 110741, 0.22 mile, as often as 
required. From November 16, 1926. Oc- 
tober 30. 


Texas—250219, Alief, Harris County, 
to 111759, 0.03 mile, as often as required. 
From June 10, 1926. November 1. 


Discontinued. 
Arizona—268082, Snowflake, to 108789, 
0.62 mile. From November 15, 1926. No- 
vember 1. 


Colorado—265103, Goldfield, to 114716, 


0.68 mile. From November 15, 1926. No- 
vember 1. 

Massachusetts — 204275, Newburyport 
(one), between Cushing Station and 
301139, 0.07 mile, from about April 16 to 
about October 31, each year. From Oc- 
tober 31, 1926. October 30. 

Nevada—275016, Panaca, to 108799, 
one mile. From November 15, 1926. No- 
vember 1. 275037, Pioche, to 108799, 1.34 
miles. From November 15, 1926. No- 
vember 1. c 

Ohio—231446, Roswell, to 115722, 0.12 


mile. From November 13, 1926. Novem- 
ber 1. 


Washington—271258, Vancouver (one), 
to 313110, 0.15 mile. From October 11, 
1926. October 30. 


Changed. 

Maine — 201276, Barker (four), to 
101718, at Oquossoc Railroad Station (n. 
0.), two miles. The order of June 12, 
1925, Bul. 13804, is modified to restated 


the service to be from about Mgy 15 to 
about September 30, each vear|instead 
of all the year round. November 1. 

New Mexico—267018, Grant (three), 
to 108756, 0.57 mile. The distance is re- 
stated as 0.71 mile. From November 1, 
1926. November 1. 

Pennsylvania—210656, Bast Bangor, to 
102808, 0.32 mile. The order of Septem- 
ber 28, 1926, Bul. 14198, which discon- 
tinued sérvice from September 30, 1926, 
is modified to make the date effective Oc- 
tober 30. 211428, Hyndman, to 103770, 
0.15 mile and 102789, 0.13 mile. Service 
is restated to include direct transfer serv- 
ice between depots, when necessary, 0.06 
mile. October 30. 


Stamp to Show Why 
Mail Is Undelivered 


Postmasters Warned Measures 
Must Be Taken to 
_ Enforce Order. 


Proper indorsement or stamping of un- 
deliverable matter in post offices has 
again been stressed by the Post Office De- 
partment, John H. Bartlett, First Assist- 
ant Postmaster General, has announced. 

The full text of the annountement fol- 
lows: 

The attention of all postmasters is 
called to the following notice which ap- 
peared in the Postal Bulletin of October 
21, 1925, reprinting. a notice appearing in 
the issue of June 20, 1924: 

“Upon every undeliverable article of 
mail matter must be indorsed or stamped 
the reason for nondelivery, such as ‘not 
found,’ ‘refused,’ ‘removed,’ ‘firm dis- 
solved,’ ‘deceased,’ ‘in dispute,’ etc. When 
no other reason can be ascertained, the 
matter shall be indorsed ‘unclaimed.’ 

“In indorsing or stamping undeliver- 
able matter the original address or post 
mark must not be defaced or obscured. 

“Inasmuch as this notice does not ap- 
pear to have received proper attention, 
it is renewed, with the information that 
action will be taken to secure compliance 
therewith, if postmasters continue to dis- 
regard the instructions therein.” 

Attention is also invited to the instruc- 
tions appearing on page 30, item 216, 
July, 1926, Postal Guide. 


Two Postmasters: Named. 


Postmaster General New has an- 
nounced the appointment of acting post- 
masters as follows: Lillian Davis, Lake, 
Miss., and Eva Lucas, Tralee, W. Va. 


| Marine Corps Orders | 


The Department of the Navy has issued 
the following orders to Marine Corps per- 
sonrrel: 

Major E. A. Osterman, upon transfer of 
the flag of the Commander, Scouting Fleet, 
detached U. S. SX Wyonming to U. S. S. 
Texas. . 

Second Lieut. R. A. Anderson, detached 
M. B., Parris Island, S. C., to M. B.,-N. S., 
St. Thomas, V. L, via the U. S. S. Hender- 
son sailing from Hampton Roads on No- 
vember 20. 

No orders were issued on Nov. 4 and & | 
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Public Utilities 


Petitions 


Filed 
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Supreme Court Asked | Establishment of Switching District 
In Philadelphia Asked By Two Groups 


To Refuse,Petitions 
' For Dismissing Writ 


Royal Baking Powder Com- 
pany Attacks Move of 
Federal Trade Com- 


mission. 


The Royal Baking Powder Company, of 
New York, has filed before the Supreme 
Court of the District of Columbia sup- 
plementary petitions attgé@king the peti- 

. tions of the Federal Trade Commission 
asking that the writ of certiorari, issued 
by Chief Justice McCoy on October 22, 
requiring the commission to certify 
against the company be quashed and dis- 
missed. In asking for the quashing and 
dismissal of the writ, the commission 
claimed that the court lacked jurisdiction 
over the commission as a body and over 
the members individually. 

The cross-petitions filed by attorneys 
for the Royal Baking Powder Company, 
O’Brien & O’Brien, ask thaf the petitions 
by the commission be dismissed and 
stricken from the record on the ground 
that the commission’s motions ‘were not 
drawn in accordance with the rules of 
the court. 

The motions of the Federal Trade 
Commission which were set for argu- 
ment before Justice McCoy on November 
5 were attacked by counsel for the Royal 
Baking Powder Company in counter 
pleadings. When the case was called, 
however, counsel for the commission 
asked leave to amend its motions, which 
was granted. The court set November 
19 as the date for arguing the motions 
to quash and dismiss, and advanced the 
date prior to which the commission is 
ordered to produce the records of the 
Royal Baking Powder Company case 
from November 12 to November 26. 

The Federal Trade Commission in a 
complaint against the Royal Baking 
Powder Company charged the concern 
with unfair methods of competition. 
These practices were said by the com- 
mission to have consisted of alleged false 
statements on the part of the respondent 
to the public relative to competitive 
baking powders and particularly that it 
represented that competitive so-called 
“alum” powders were. harmful and dan- 
gerous to health. 

The cross-petitions of the Royal Bak- 
ing Powder Company attack the com- 
mission’s petitions on these grounds: 

1. Said motion attempts improperly to 
combine under a special appearance on 
behalf of the respondents a plea to the 
jurisdiction of this court over the per- 
sons, a plea to the jurisdiction of this 
court over the subject matter and a gen- 
eral demurrer to the petition. 

2. Your petitioner is entitled to have 
@ general appearance entered on behalf 
of the respondents prior to hearing on 
the question of the sufficiency of the alle- 
gations of the petition and particularly 
on behalf of respondent J. F. Nugent, on 
whom no service of process has been 
made by the marshal. 

3. Said motion attempts improperly 
to make said pleas to the jurisdiction and 
said general demurrer to the petition and 
fails to comply with the letter or spirit 
of the requirements of Law Rule 26 and 

. Equity Rule 11 in that it does not suffi- 
ciently inform this Court or counsel of 
the exact grounds on which the conclu- 
sions therein set forth are based. , 

4. An order of this Court denying or 
granting. said motion or parts thereof 
will not sufficiently indicate on the record 
the exact questions of law which are now 
presented and may hereafter be reviewed. 

5. Said motion attempts improperly to 
secure decision on the merits of the case 
prior to the filtng by the respondents of 
a return to the writ of certiorari issued 
herein. 


Individual Account 
Debits Show Decrease 


Debits to individual accounts, as re- 
ported to the Federal Reserve Board by 
banks in leading cities for the week end- 
ing November 3, and just made pub- 
lic by the Board, aggregated $11,531,- 
000,000 or 5.9 per cent below the total 
of $12,252,000,000 reported for the pre- 
ceding week, 

Total debits for the week under re- 
view are .$765,000,000, or 6.2, per cent 
below those for the week ending Novem- 
ber 4, 1925. New York City reports 
a reduction of $367,000,000, Chicago $71,- 
000,000, San“Francisco $53,000,000, De- 
troit $29,000,000, St. Louis $28,000,000, 
Pittsburgh $26,000,000 and Boston $25,- 

- 000,000. . 

Aggregate debits for 141 centers for 
which figures have been published weekly 
since January, 1919, amounted to $10,- 
788,904,000 as compared with $11,528,- 
857,000 for the preceding week and $11,- 
548,316,000 for the week ending Novem- 
ber 4, 1925. 

The current week, as also the corre- 
sponding week for 1925, comprised only 
five business days in most of the report 
centers because of the observance of 
election day as a holiday. 


Date Assigned by I. C. C. 
For Railroad Hearing 


__ The Interstate Commerce Commission 
has assigned for oral argument before 
the entire commission on December 17 
at Washington the case involving the as- 
certainment of whcther the St. Louis 
& O'Fallon’ Railway and the Manufac- 
turers’ Railway have earned excess in- 
come recapturable by the government un- 
der section 15a of the transportation act. 

Oral argument has already been held 
on the valuation features of the case and 
the argument now announced is on a 
supplemental feature of the case involv- 
ing certain increases in the expenses of 
the roads, including increases in the sal- 
aries of the officers, for years in which 
ee excess income was under investiga- 
ion. 


I. C. C. Told Freight Transfer Rates Excessive by ,City’s 
Chamber of Commerce and Traffic Managers. 


The Interstate Commerce Commission 
has been asked by the Philadelphia 
Chamber of Commerce and the Commer- 
cial Traffic Managers of Philadelphia to 
approve the establishment of a Phila- 
delphia switching district embracing all 
industries and all points where freight 
is received or delivered in Philadelphia, 
Camden, N. J., and vicinity. 

The Philadelphia organizations have 
complained that present rates and 
charges of the Pennsylvania, Baltimore 
and Ohio, Reading and other railroads 
for the movement of freight in Phila- 
delphia from one carrier to another are 
discriminatory as compared with similar 
charges in Pittsburgh, Cincinnati, De- 
troit, Buffalo and Rochester. 

Full Text of Complaint. 

The complaint, filed with the commis- 
sion on November 6, follows in full text: 

Before the Interstate Commerce Com- 


mission. Complaint. Commercial Traf- 


fic Managers of Philadelphia, Philadel- 
phia Chamber of Commerce, Complain- 
ants vs. The Baltimore and Ohio Rail- 
road Company, The Pennsylvania Rail- 
road Company, The Philadelphia Belt 
Line Railroad Company, Reading Com- 
pany, West Jersey and Seashore Rail- 
road Company, Defendants. 

The complaint. of the above-named 
complainants, respectfully shows: 

I. That Commercial Traffic Managers 
of Philadelphia is a voluntary associa- 
tion with its offices at Philadelphia, Pa. 
Its membership is composed of repre- 
sentatives of individuals, partnerships 
and corporations doing business in Phil- 

| adelphia, Pa., Camden, N. J., and ad- 
jacent industrial communities. Its pur- 
poses as stated in its constitution are, in 
part, “to cooperate with the Interstate 
Commerce Commission, State Public 
Service Commissions and transportation 
companies in promoting and @ecuring a 
better understanding by the shipping 
public of the needs of the traffic world; 
to secure necessary legislation and the 
adjustment of rates, regulations, rules 
and practices, when considered detri- 
mental tothe free interchange of com- 
merce, and to promote and protect the 
transportation interests of its members.” 


Purpose of Group Outlined. 


That the Philadelphia Chamber of 
Commerce is a corporation organized un- 
der the laws of the States of Pennsyl- 
vania, with offices in Philadelphia, Pa. 
Article II of its by-laws, adopted De- 
cember 8, 1903, and as at _ present 
amended, provides that: “The Philadel- 
phia Chamber of Commerce is organized 
for the purpose of improving the com- 
merce, business and manufacturing in- 
terests of the port and city of Philadel- 
phia, and to advocate and ncourage 
whatever may increase the prosperity or 
welfare of the citizens of Philadelphia.” 

II. That the defendants above named 
are common carriers by railroad, engaged 
in the transportation of persons 
property wholly by railroad between 
points in other States of the United 
States, and as such common carriers are 
subject to the provisions of the Inter- 
state Commerce Act, as amended. 

III, That the defendants have pub- 
lished, filed with the Interstate Com- 
merce Commission and maintained or 
eaused to be published, filed with the 
Interstate Commerce Commission and 
maintained, tariffs naming freight rates, 
charges, rules and regulations that apply 
to the transportation and switching of 
all commodities to, from and between the 
stations, yards and terminals located in 
the industrial community and adjacent 
to the cities of Philadelphia, Pa., and 
Camden, N. J., and docks, piers, yards, 
team tracks and private sidings extending 
from the above, which form a single, 
homogeneous, industrial community and 
which is hereinafter designated as the 
Philadelphia District, and as examples 
some of the tariffs are cited in Appendix 
A to this complaint. 

IV. That.members of complainant or- 
ganizations, described in paragraph I 
hereof, at points within the said Phila- 
delphia District, receive and ship freight, 
in carloads, in interstate or foreign com- 
merce, from and to points outside and 
within said district. 


Point to Excessive Charges. 


V. That each of the defendants herein 
publishes, maintains and applies and or 
participates in the publication, mainte- 
nance and application of rates and 
charges for the movement of freight in 
carloads in interstate or foreign com- 
merce, from or to points outside said 
district interchanged and _ delivered 
within said district on the lines of an- 
other defendant carrier, in excess of 
those for the movement of like traffic 
from or to the same outside points, to 
or from points on its lines within said 
district which results in rates or charges 
for through movements of carload 
freight that are excessive, unjust and un- 
reasonable, and are unjustly discrimina- 
tory and unduly prejudicial to those ship- 
pers and receivers on the lines of the” 
other defendant carriers. 

VI. That the defendants and each of 
them herein publish, maintain and apply 
and or participate in the publication, 
maintenance and application of rates and 
charges for the movement of freight, in 
carloads, in interstate or foreign com- 
merce, in interchange switching, i. e., for 
a movement from or to points on their 
respective lines within said district, to 
or froma point of interchange with an- 
other defendant carrier within said dis- 
trict, when such other carrier is to move 
or has moved such freight to or from a 
point outside said district, which are ex- 
cessive, unjust and unreasonable, and are 
unjustly discriminatory and unduly prej- 

, Udicial to the shippers and receivers on 
/ 


and 


the lines of the defendant carrier, which 
receives the freight at the interchange 
or moves it to the interchange. 


Compare, Other Cities’ Rates. 

VII. That the defendants herein and 
each of them publish, maintain and ap- 
ply and or parficipate in the publication, 
maintenance and application of rates and 
charges for the movement of freight in 
carloads in interstate or foreign com- 
merce for intraterminal switching, i. e., 
for the movement of freight within said 
district between two points on the line 
of a single carrier and for interterminal 
switching, i. e., the movement of freight 
within said district from a point on the 
line of one carrier to a point on the line of 
another carrier, which are excessive, un- 
just and unreasonable and are unduly 
discriminatory and unduly prejudicial to 
the shippers and receivers within said 
district to the extent such rates and 
charges exceed the rates and charges for 
similar movements on like traffic in other 
cities such as, for example, Pittsburgh, 
Pa.; Cincinnati, Ohio; Detroit, Mich.; 
Buffalo and Rochester, N. Y. 

VIII. That the defendants herein and 
each of them publish, maintain and apply 
rates, charges, rules and regulations for 
the movement within said district of 
freight, in carloads, in interstate or for- 
eign commerce, for intramill switching; 
i. e., the movement of freight between 
two points within the same plant, and 


intermill switching; i. e., the movement 
of freight between a point within one 
plant of an industry and a point within 
another plant of the same industry, which 
are excessive, unjust and unreasonable, 
and unjustly discriminatory and unduly 
prejudicial to shippers and receivers 
within said district to the extent such 
rates and charges exceed rates and 
charges for similar movements of like 
traffic in other cities, such as, for ex- 
ample, Pittsburgh, Pa.; Cincinnati, Ohio; 
Detroit, Mich.; Buffalo and Roches- 
ter, N; ¥. 

IX. That the failure and refusal of 
the defendants herein to publish, main- 
tain and apply just and reasonable 
switching charges per car for the move- 
ment of freight in interstate or foreign 
commerce in. interchange, intraterminal, 
interterminal, intramill, and intermill 
switching, as hereinbefore defined, is un- 
just and unreasonable, and unduly dis- 
criminates against shippers and receiv- 
ers in said Philadelphia district and un- 
duly prefers shippers and receivers in 
other cities, such as, for example, Pitts- 
burgh, Pa.; Cincinnati, Ohio; Detroit, 
Mich.; and Buffalo and Rochester, N. Y. 

XX. That by reason of facts stated 
in the foregoing paragraphs, receivers 
and shippers of freight represented in 
complainant organizations located with- 
in the said Philadelphia District, have 
been and are now subjected to the pay- 
ment of rates and charges for the move- 
ment of freight, in carloads, in interstate 
or foreign commerce, which are (a) un- 
just and unreasonable, in violation. of 
section one, (b) unjustly discriminatory 
in violation of section two, and (c) un- 
duly prejudicial in violation of section 
three of the Interstate Commerce Act. 


Suggest Relief Plan. 


Wherefore, complainant prays that the 
defendants may be required to answer 
the charges herein; that after due hear- 
ing and investigation an order be made 
requiring said defendants and each of 
them to cease and desist from the afore- 
said violations of said Act and to 

1. Establish a Philadelphia Switching 
District, embracing all industries and 
points where freight is received or de- 
livered in Philadelphia, Pa., and Camden, 
N. J., and vicinity which comprise a 
single, homogeneous ,industrial com- 
munity. 

2. Establish, maintain and apply for 
the future for the movement of freight, 
in carloads, in interstate or foreign com- 
merce, through routes and joint through 
rates and charges betéveen points in said 
Philadelphia District and points outside 
of said District on traffic delivered or 
interchanged within said District, which 
will not exceed the rates and charges 
on like traffic between any other point 
within said District and the same point 
outside said District, and to abstain and 
to continue to abstain from participating 
or concurring in the publication, mainte- 
nance .and the application of joint 
through rates and charges between 
points within said district and points 
outside of said district which exceed the 
rates and charges on like traffic between 
any other point within said district and 
the same point outside of said district. 

8. Publish, maintain and apply for the 
future movement of freight, in carloads, 
within said district in interstate or for- 
eign commerce, rates and charges per 
car for interchange, intraterminal, inter- 
terminal, intramill, intermill, or other 
switching service as hereinbefore de- 
scribed, and to join, concur or participate 
each with the other in the absorption of 
such charges, in whole or in part, and 
in the publication, maintenance and ap- 
plication of such rules and regulations 
with respect to such services as shall be 
reasonable, nondiscriminatory and non- 
prejudicial. 

4. Publish and maintain a single tariff 
which shall include all the local and joint 
rates, charges, rules and regulations with 
respect to interchange, intraterminal, in- 
terterminal, intramill, intermill and other 
switching service within said district, 
and the names and locations of all in- 
dustries within said district; and for 
such other and further order or orders 
as will accomplish the essential purposes 
of this complaint and as your commission 
shall consider just and proper in the 
premises. 

Respectfully submitted, 

FAYETTE B. DOW, 

HARRY S. ELKINS, 

WILLIS CRANE, 
Attorneys for the Complainants. 
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Production of Bodies | Land Holdings of Nickel Plate Railway 
and Gifts to Line are Evaluated by I.C.C. 


And Parts for Motor 
Cars 


Number of Producing Firms 
Declines to 1,350 From 
Total of 2,120 in 
1923. 


[Continued From Page 1.] 
(complete: units), $11,950,000; frames, 
assembled and unassembled, $36,535,- 
000; wheels, $67,451,000; radiators 
(shells and cores), $41,447,000; axles 
(front and rear, complete), $68,980,- 
000; bumpers, $18,634,000; shock ab- 
sorbers, $11,748,000; windshields, $11,- 
454,000; and rims, $17,762,000. No 
comparable data for these items are 
available for eaarlier census years. 

The establishments classified in this 
industry are those engaged primarily in 
the manvfacture, for sale as such or for 
transfer to motor-vehicle manufacturing 
plants in other localities but operated 
under the same ownership, of motor- 
vehicle bodies, parts, and assemblies, 
not including complete chassis, engines, 
springs, tires, batteries, ignition appara- 
tus, and starting and lighting systems, 
which for census purposes are classified 
in separate industries. . 

Where bodies and parts are made and 
assembled into complete motor vehicles 
in the same plant, the plant as a whole 
is classified in the motor-vehicle indus- 
try proper. The statistics in this re- 
port do not, therefore, cover the manu- 
facture of all motor-vehicle bodies and 
parts, but only the classes specified 
which are made for replacement or for 
assembly into complete motor vehicles 
in other plants. 

Some Figures Duplicated. 

In making use of the figures in this 
report it must be kept in mind that they 
include some duplication due to the,fact 
that certain simple parts are sold by 
some manufacturers to other manufac- 
turers who install.them in more complex 
parts and assemblies. For example, 
some manufacturers of rear-axle hous- 
ings sell them to manufacturers of com- 
plete rear-axle assemblies, and as a re- 
sult the value of the housings is dupli- 
cated in the total for the industry. 

Of the 1,350 establishments reporting 
for 1925, 170 were located in New York, 
145 in Ohio, 135 in Illinois, 181 in Cali- 
fornia, 128 in Michigan, 103 in Pennsyl- 
vania, 78 in Indiana, 66 in Massachu- 
setts, 52 in New Jersey, 39 in Missouri, 
88 in Wisconsin, 28 in Connecticut, 23 
in Minnesota, 23 in Texas, 20 in Iowa, 
20 in Washington, 17 in Tennessee, 12 
in Maryland, 11 in Colorado, 11 in Ore- 
gon, 10 in North Carolina, and the re- 
maining 90 were scattered throughout 
22 other States and the District of Co- 
lumbia. v 

In 1923 the industry was zepresented 
by 2,120 establishments, the decrease in 
1925 being the net result of a gain of 
227 and a loss of 997. 

Of the 997 establishments lost to the 
industry, 520 were reported as having 
been engaged solely or principally in 
custom or repair work in 1925 and were 
therefore excluded, 175 had gone out of 


business before the beginning of 1925, | 


81 were idle during the entire year, 
155 were engaged in the manufacture of 
products other than motor-vehicle bodies 
and parts and were therefore transferred 
to the appropriate industries, and 116 re- 
ported products valued at less than 
$5,000. (No data are tabulated at the 
biennial censuses for establishments with 
products under $5,000 in value.) 
(Statistical tables, showing the 
total production for 1923 and 1925 
and classifying the products will be 
printed in the issue of November 


10.) 


Larger Exports Said 
To Deplete Coal Stock 


Supplies of Both Bituminous 
and Anthracite Reported 
Close to Normal. 


[Continued From Page 1.] 
important element in the stocks is the 
quantity held by consumers. 

On October 1 commercial consumers 
and dealers had on hand a total of 44,- 
000,000 tons of bituminous coal, This was 
5,00,000 tons more than the stock on 
July 1, indicating that production in Au- 
gust and September was sufficient to sup- 
ply domestic consumption and provide a 
surplus for storage, in addition to the 
large amounts exported, 

The total stocks compared favorably 
with those on similar dates of the last 
two years. On September 1, 1924, the 
stocks were 47,000,000 tons; on Septem- 
ber 1, 1925, they were 43,000,000 tons, 
and on November 1, 1925, about 48,000,- 
000 tons. 

At the rate of consumption in August 
and September, the stocks on October 1 
were sufficient to last 36 days, if evenly 
divided. The condition in individual 
communities and establishments, how- 
ever, varies widely. Some consumers 
protect themselves with heavy reserves 
and others carry little or none. 

Developments since October 1, accord- 
ing to the Bureau, indicate that further 
additions have been made to stocks. Pro- 
duction of bituminous coal in October 
has been extremely heavy, averaging 12,- 
315,000 tons a week. 

Consumption and exports in August 








| sumption. 





Gained in 1925 Accounts of Company Fail to Reveal Investment in Sup- 


plies on Date of Valuation. 


, _The Interstate Commerce Commis- 
sion has just placed a final valua- 
tion for rate-making purposes of 
$45,475,000 on the common carrier 
property wholly owned and used by 
the Nickel Plate Railroad as of June 
80, 1918. 


The first part of the Commission’s 
report evaluating the line was print- 
ed in the issue of November 8. The 
report continues as follows: 

Rights in public domain.—The Nickel 
Plate owns rights in public domain used 
for common-carrier purposes, the origi- 
nal cost of which, so far as supported by 
accounting records, is $51,154.13. The 
present value of these rights are: 

Classification. Present value. 

Owned and used: 

In New York 

In Pennsylvania .....s.000. 
Bt EIS a cucd eee 


oe 39.06 
- 41,634.25 


$51,154.13 
Rights in private lands—The Nickel 
Plate owns rights in private lands used 
for common-carrier purposes, the original 
cost of which, as supported by account- 
ing records, is $25,373.39. The present 
value of these rights are: 
Classification. 
Owned and used: 
In Pennsylvania 
In Ohio 


Present value. 


713,50 


ji era ye v¥S NAVE SD $1,308.40 


Property held for purposes other than 
those of a common carrier.—The Nickel 
Plate owns and holds for noncarrier pur- 
poses 241.76 acres of lands. The total 
original cost of lands classified as non- 
carrier cannot be ascertained as the nec- 
essary records are not obtainable. 


The present value of the 241.76 acres 
of noncarrier lands and improvements 
thereon, owned by the Nickel Plate, is 
found to be $967,945.18, distributed by 
States as follows: 

Acres Present value 

17.66 $18,750.80 
122.54 214,226.40 

369,577.98 
139,650.85 
225,739.15 


In New York 

In Pennsylvania... 
In Ohio 

In Indiana 

In Illinois 


967,945.18 


The present value of noncarrier struc- 
tures on carrier lands, in Ohio, is $2,880. 

The investment of the Nickel Plate in 
miscellaneous physical property, on date 
of valuation, is recorded in its books as 
$673,608.98, representing certain lands 
and improvements thereon. It is not 
known to what extent the charges to the 
miscellaneous physical property account 
represent property classified herein as 
noncarrier. 

The Nickel Plate owns securities of 
other companies, held for nonearrier pur- 
poses. Their par value is $1,505,000 and 
their book value, stated by the Nickel 
Plate as its net investment in securities 
of other companies, is the same amount. 

Aids, gifts, grants of rights of way, 
and donations.—Of the lands owned by 


the Nickel Plate and included in the pre- 
— _-¥ 


ceding summaries of lands owned, the 

following were acquired through aids: 

Classification Acres Value 

Carrier lands: 

Owned and used: 

New York 

Pennsylvania 

Ohio 


$244.00 
184.50 
204,541.05 
60,870.62 
630.00 


266,470.17 


575.68 

Total owned 267,045.85 
Noncarrier lands: 

Owned: 

1,275.00 

Certain of these lands were reported 

as aids. Title to the other lands included 

above was acquired through deeds re- 

citing merely nominal considerations or 

no considerations. The commission is 

not able to report the value of these 


lands at the time acquired. 

The Nickel Plate reports that it re- 
ceived from various individuals and cor- 
porations certain parcels of lands hav- 
ing an estimated value of $28,973. The 
cost of acquiring these parcels was 
$20.95. In addition, the company or its 
predecessors received from individuals, 
corporations and municipalities various 
parcels for which the cost of acquisition 
was $56.71. Neither the cost to the do- 
nors of these lands nor their value at 
date of acquisition was reported by the 
Nickel Plate. 

In addition to the foregoing aids and 
donations reported by the Nickel Plate, 
the accounting records of the company 
record that it has recéived the following 
donations: 

Cash, incident to construction of side 
tracks, $1,444.27; value placed on lands 
received from individuals, $4,225.00; value 
assigned to certain improvements made 
by others on miscellaneous physical prop- 
erty of the Nickel Plate, $7,723.32. 

Of the lands reported by the Nickel 
Plate as having been received by it, the 
accounting records do not indicate that 
lands valued at $1,221.50 were recorded 
in its accounts on date of valuation. 

No Data on Supplies. 

Material and Supplies.—The accounts 
of the Nickel Plate do not record any 
investment in material and supplies as of 
date of valuation. 

The investment in material and sup- 
plies, on date of valuation, as shown in 
the books of the United States Railroad 
Administration covering the operation of 
the property of the Nickel Plate, amounts 
to $1,810,753.65, 

Final value.—After careful considera- 
tion of all facts herein contained, includ- 
ing appreciation, depreciation, going-con- 
cern value, working capital, and all other 
matters which appear to have a bearing 
on the values here reported, the values, 
for rate-making purposes, of the prop- 
erty of the Nickel Plate, owned or used, 
devoted to common-earrier purposes, are 
found to be as follows; 


CLASSIFICATION. 


Wholly owned and used 


Owned but not used: 
Leased to: 


The Pennsylvania Railroad Company 


Pennsylvania Company 


Final Value. 
$45,475,000 


The New York Central Railroad Company 
Bessemer & Lake Erie Traction Company 
Bessemer and Lake Erie Railroad Company 


National Express Company 


Wholly used but not owned: 
Leased from: 


The New York, Lackawanna and Western Railway Company 


Brie Railroad Company: 


Owned by that company ......... 


Owned by private parties 


The New York Central Railroad Company 
New York and Pennsylvania Railway Company 


Western 


Cem meee meee ree ee sere eene eeee 


6,103 


1,110 
1,440 
1,685,000 
1,432 


Chicago and State Line, including this company’s portion of jointly 


owned property 


The Cleveland, Cincinnati, Chicago and St. Louis Railway Company. 


Wabash Railway Company 


The Chicago, Rock Island and Pacific Railway Company 


The Streets Company 


Mather Humane Stock Transportation Company 


Private parties 


a eee eee ee ee ee 


Jointly used but not owned: 
Portion used by the Nickel Plate: 
Leased from the: 

Atlantic Seaboard Dispatch 


Total owned 
Total used 


2,300,000 
28,755 
4,830 
172,378 
62,000 
53,000 
211,398 


COP Perera ere eweresrenes eeee 


4,527,446 


75,000 
38,500 


113,500 


4,640,946 | 


45,530,546 
50,115,946 


The sum of $1,475,000 is included in the value above stated as owned and used 
on account of working capital, including material and supplies. — 
No other values or elements of value to which specific sums can now be 


ascribed are found to exist. 


and September averaged 10,273,000 tons 
a week, of which 936,000 tons was ex- 
ports and 9,337,000 tons internal con- 
In spite of the abnormal de- 
mand, the actual exports absorbed only 
9 per cent of the supply. 

Stocks of anthracite in retail coal yards 
were not far from normal for this sea- 
son of the year. The heavy production 
of anthracite since the settlement of the 
miners’ strike, last February, has made 
it possible to build up reserves, and the 


dealers reporting had doal enough to last 
46 days at the rate their customers were 
buying in August and September. 

The docks on Lake Superior and Lake 
Michigan, which supply much of the 
Northwest, are well stocked with coal. 
On October 1 they had on hand a total 
of 7,488,000 tons of soft coal—nearly 
the same amount as last year, and 1,145,- 
000 tons of anthracite—or much more 
than last year. 
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Transfer 
Rates 


Turkish Bank Triples 
Capital and Extends — 
Scope of Business. 


Oldest Financial Institution | 
in Country Submits to Goy- 
ernment Ruling and ~~ 
By-Laws , 


. 4 

Reorganization of the Turkish Agricul-” 
tural Bank with its capital nearly 
tripled has been approved by the Turkish 
Government, which controls the institu- 
tion, according to a report to the De- 
partment of Commerce from J. E. Gilles- 
pie, Trade Commissioner at Constanti- 
nople. 

In a statement based on Mr. Gillespie’s 
report, the plans for the bank are given 
as follows: : 

The Turkish Agricultural Bank, the 
oldest financial institution in Turkey, re- 


cently submitted to the government new 
by-laws which have been approved by 
the Turkish Council of Ministers. 


This bank is controlled by the Turkish 
Government and its activities have for- ° 
merly been limited primarily to granting 
loans to farmers and financing and other- 
wise assisting agricultural enterprises. 
However, it is now reported to be con- 
templating conducting a general banking. 
business, financial assistance to trade and 
other financial and commercial business. 

The change of activities has neces- 
sitated an increase of the bank’s capital 
and this increase has been provided for | 
in the recently submitted by-laws by 
change in capital from 11,000,000 to 30,- 
000,000 Turkish pounds. According to 
the provisions of the by-laws the bank 
has been changed to a Turkish incor- 
porated joint-stock company under the 
name of “Incorporated Joint Stock Com- 
pany of the Agricultural Bank of 
Turkey.” 

The charter of the reorganized insti- 
tution is for a period of 99'years. Under 
the new by-laws it is authorized to issue | 
preferred and or common stock and short 
and or long term bonds which, it is 
stated, may be paid in five installments. 


Rate Complaints 


Filed With I. C. C. 


The Oswego (N. Y.), Chamber of Com- 
merce, in @ complaint made public No- 
vember 8 by the Interstate Commerce 
Commission, has requested a reduction 
in freight rates on bituminous coal from 
Pennsylvania and West Virginia mines, 
alleging that the rates imposed at pres- 
ent by the Baltimore & Ohio Railroad 
and other carriers defendant to ‘the com- 
plaint are unjust and unreasonable. 

The People’s Gas & Electric Company, | 
the Oswego River Power Corporation and 
the Oswego Rayon Corporation also are 
complainants. in the proceeding. 

The complaint sets forth that the na- 
tural sources of complainants’ bituminous 
coal ‘supply are the Pennsylvania and 
West Virginia groups known as the 
Clearfield, Greensburg, Westmoreland, 
Reynoldsville, Pittsburgh, Connellsville, 
Meyersdale, Cumberland and Fairmont. | 
The Oswego complaint was docketed .by 
the commission as No. 18912, 

Other complaints made public Novem- 
ber 8 are summarized as follows: 

No. 18896. F. Weiber & Sons, of 
Houghton, Mich., v. Chicago, Milwaukee 
& St. Paul Railway et al. Claims repara- 
tion of $8,000 on fresh meat and packing 
house products, carloads from Chicago, 
Milwaukee and South St. Paul to Hough- 
ton, Mich. 

No. 18897. Gamble & Stockton Co., 
of Jacksonville, Fla., et al. v. Atlanta, 
Brimingham & Atlantic Railroad, et al. 
Seek reasonable rates on farm drain tile 
from Melville, Tenn., to all points in 
Florida and claim reparation on all ship- 
ments since August 1, 1924. 

No, 18898. Clark & Lewis Co., of 
Jacksonville, Fla., et al. v. Clyde Steam- 
ship Company, et al. Seek establish- 
ment of reasonable rates on beverages, 
carloads, from various points in the 
United States to destination points in - 
Florida and claim'‘reparation of $10,000. 

No, 18899. Christiansburg . Fuel & 
Supply Co., of Christiansburg, -Va.,~v. 
Norfolk & Western Railway. Seeks ‘rea- 
sonable rates on coal, carloads, from 
various mines in Virginia and West Vir- 
ginia to Christiansburg, and claims rep- 
aration, hi 

No. 18900. Des Moines Board of 
Trade, et al. v. Kansas City, Clay County 
Requests 
commission to fix reasonable rates on 
grain and grain products from or to Des 
Moines, to or from St, Joseph, .Mo., 
Atchison and Leavenworth, Kans., and 
Kansas. City, Mo., and Kansas City, 
Kans., which do not exceed rates appli- — 
cable from or to Omaha, South Omaha ~ 
and Nebraska City, Nebr., Pacific Junc- — 
tion and Council] Bluffs, Iowa, to or from 
St. Joseph, Atchison, Leavenworth and 
Kansas City. Also requests estabMsh- 
ment of reasonable rates on grain to Des — 
Moines from and to North and South © 
Dakota which remove alleged discrimina- 
tion against Des Moines, ; 

No. 18901. Columbus Bolt Works, of 
Ohio v. Pennsylvania Railroad, et al. | 
Seeks establishment of reasonable rates 
on nut flats from North Tonowanda, N. 
Y., to Columbus, and claims reparation | 
of $1,062.09. 5 

No. 18902. G. Ittenbach Co,, of In- 
dianapolis v. Cleveland, Cincinnati, Chi- ~ 
cago & St. Louis Railway, et al, Seeks 
reasonable rate on building ‘stene from 
Indianapolis to Los Angeles and claims 
reparation of $198.64, 

No, 18903. United Power & Ligh Cor- | 
poration, of Abilene, Kans., v. : 
ham Southern Railroad, et al. E , 
establishment of reasonable rates on cok 
from the Birmingham district of : 
bama to Manhattan and Junction 


, Xans., and claims reparation of 
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‘Mr. Mellon Advises 
Refund of Taxes in 
Credit on Incomes 


Says President Approves of 
Scheme to “Have Mooney 
in Pocket of Public” 

Next Year. 


[Continued From Page 1.) | 
the fiscal yeak 1927 might not be left in 
the pockets. of the people of the country | 
‘by a credit upon their income taxes: | 
There is not time to pass legislation to | 
cover the December 15, 1926, income = 
payments, but before March 15, 1927, ms 
Congress might provide for this cre ; 
against all income taxes, both a 
and corporate, which are due and pay e 
in the first six months of the calen . 
year 1927, being the last six months of | 
the Government's present fiscal year. 4 

Mr. Mellon said further, orally, - 
the plan he had mapped out had t ; 
approval of the President amd spoke ot | 


his formal statement as an explanation | 
of the mechanic 


s of the problem pre- | 

i he Secretary | 

ted by such acredit. T 

ol G. B. Winston, the under on | 

were agreed that the plan outlined oon 

- enable taxpayers to know exactly what | 
credits they. were all 





owed before the | 


time for filing the next returns amives | 
The fell. text of Mr. Mellon’s state- | 
llows: with 
“ty “Federtt Government in time of | 
ace should meet its expenditures from 
current revenues, The source of a gov- | 
ernment’s revenue is taxation. — | 
must be sufficient to carry out the po : 
cies which the Federal Governmen 
deems essential for the welfare and hap- 
piness oO its citizens. It is the duty, | 
therefore, of the Government to — 
mine what policies should be essential, 
and if they can be more than met over 
a series of years from taxation to re- | 
xes. 
aneveseaty, if the governmental rev- 
enues are not sufficient then it is the 
duty of the Government to increase 


taxes. 
Discusses Post-War Trend. 

fter every great war abnormal ex- 
seaditeres eae be reduced, but at the 
same time there is an opposing tendency | 
of normal expenditures to imcrease due | 
to the growth of the country and the in- 
crease in governmental activities. This 
latter increase tends to neutralize and 
ultimately overcomes the reduction of 
war expenditures even with ; the econ- 
omies in government which this adminis- | 


pe 


tration has enforced. ‘ 


Total expenditures chargeable against 
ordinary receipts of six billions, in 1920, 
the first real peace year, dropped to three 
and one-half billions in 1924, but, by rea- 
son of the increased activities of the 
government further decreases in expen- 
ditur® have not been possible and the 
tendency has been for these expenditures | 
to increase slightly in spite of the very 
considerable saving in interest on the 
public debt through its retirement and 
refunding at lower interest rates. 

Defends Repayment Policy. 

The suggestion has been made that the 
expenditures of the government could be 
decreased by altering the sinking fund 
provision and the use of the proceeds 
of repayments of foreign loans. These 
provisions ‘were adopted by Congress 
during and after the war, and on the 
faith of them every government obliga- 
tion sold by the Treasury since that time | 
has been taken by the American people. 

I need not again express my opinion 
that the United States will never re- | 
pudiate a contract which it has made 
with purchasers in good faith of its 
securities. An early repayment of our 
debt has been the policy of this country 
after other great wars in our history. 
It is sound policy that in the days of 
our prosperity we should prepare for the 
next emergency. 

It it does not seem probable that we 
can contemplate a reduction in govern- 
ment expenditures in the next few years, | 








then we must turn to a consideration | 
of government receipts in order to de- | 
termine to what extent, if at all, taxes | 
can be reduced. These receipts have | 
been of two general classes. 

Tells of Income. 

During the war and in the period of 
post-war adjustment the Government 
made what might be called capital in- | 
vestments in such things as war sup- 
plies, now surplus, loans to railroads, 


tion, and in the bonds of the Federal 
Land Banks. In the last five fiscal years, 


| through a reduction 
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Rise in Exports of Grains 
Reported for Last Week 


A rise:in exports.of grains from the 
United States during the week énding 
November 6 is disclosed in the weekly 
report of the Department of Commerce, 
issued November 8. Grain shipments 
during the week totaled 5,076,000 bushels 
as compared with 4,850,000 during the 
preceding week, and 2,721,000 during the 
corresponding week last year. 

Wheat comprised 4,021,000 bushels of 
the week’s total shipments, Italy taking 
854,000 bushels, the United Kingdom 964,- 
000 and the rest of Europe 1,896,000, 
Canada, 1,000 bushels and other countries 
306,000 bushels. 

Canadian grains in transit cleared 
from United States ports duging the 
week totaled 1,208,000 bushels, as com- 
pared with 962,000 during the preceding 
week and 1,784,000 during the corres- 
portding week of last year. 


Senator McNary Favors 
Expenditure of Surplus 


Senator McNary {Rep.), of Oregon, 


after a call at the White House Novemm- | 


ber &, stated orally that he was dubious 


about rebating to taxpayers the pros- | 


pective $235,000,000 surplus in the Treas- 
ury, as suggested by President Coolidge. 

“I have not yet made up my mind on 
the proposition,” Senator McNary said. 
“I shall want to weigh all the evidence 
before doing s0.° 


“But I am wondering whether it | 
wouldn't be better to apply this money | 


to the erection of public buildings, river 


|} and harbor improvement, general inter- 
nal development, and retirement of the 


public debt. 

“‘There is a crying for post offices and 
post office extension. 
can be done in improving harbors and 
roads.” 


difference is particularly true, In gen- 
eral, taxesof the States and municipalities 
are based upon realand personal property. 


| the waluation of which is fairly constant, 


and upon other sources, such as franchise 


| taxes which do not vary substantially | 


over a period of years. 

Federal Government revenue, on the 
contrary, comes almost entirely from | 
sources which may and do fluctuate vio- 
lently from year to year. Income taxes 


| are based on a percentage of the income 
| earned by the taxpayers. 


A good year | 
is imamediately reflected in increased in- | 
come and more government revenue, and | 
a bad year will equally make itself felt | 
in decreased income and less government | 
revenue, | 
Business Seen as Barometer. 

The greater part of the miscellaneous | 
internal revenue taxes are dependent | 
upon the purchasing power of the Amer- | 
ican people, which in tun reacts | 
promptly to good or bad times. 
is also true of customs. 


| 


| 
| 


| 
| 
} 


| 





| 


There is much that | 


This | 
If consumption | 


falls off, imports immediately decrease | 


and with them customs duties. Under 
our present system we have abundant | 
revenues when business is good, and we | 
may 
conditions change materially. 
We are now at a very high tide of | 
prosperity in the United States. There 
is mo reason to expect at this time a | 
marked reaction, but before determining | 
that permanent tax reduction can be 


expect diminished returns when | 


had, we must have reasonable assurance | 


of a continued flow from the sources | 
from which our revenue is obtained. 
With only a few months’ test of the 


| 
| 
| 
| 
| 


Revenue Act of 1926, common sense re- | 
quires that we do not act precipitately. | 
We face the near exhaustion of war- | 


| time assets and the necessity of putting | 


our sole reliance for Government rev- | 
enue upona class of current taxes which | 


are peculiarly susceptible to large varia- 
tioms. Tax reduction applies not to one 


tion. 
Surplus Called Casual. 


Surplus is a casual happening, occur- | 
ring in one year and not inanother. <A | 
|loss of revenue which could be easily | 
| sustained in the fiscal year 1927 might | 


result in putting the budget in the red 


| im 1929 and require the imposition of | 
Business can easily | 


additional taxation. 
adjust itself to a lowering of expenses 
in taxes, but if a 


decline in prosperity should come busi- | 


ness could not stand a raise in expenses 
through more taxes. 


The necessity that we do not commit | 
| our Government to an unsound fiscal pol- 


icy for the future should not prevent the 
Government treating its taxpayers fairly 
in any particular year in which Govern- 
ment revenues are over-abundant. I be- 
lieve in debt reduction along the pro- 
gram settled after the war, butI do not 


ebt to the undue burdening of produc- | 
tive industry. A balance should be main- | 


investments in the War Finance Corpora- Fe believe in the payment of a public 
d 


receipts from these and other similar 
sources have returned to the Treasury 
some 950 million dollars. 

During the same period, collection of | 
back taxes over refunds of taxes, a con- | 
tribution also from past years, has 
brought in 400 million dollars, In the 
current fiscal year, net receipts from 
similar revenues, including net back | 
taxes, should be 250 milliom. In the next | 
fiscal year similar receipts should be 
about .50 million, a decrease of 200 
million. 

Of the investment assets there remain 
about $400,000,000, but the greater part 
is of doubtful or slow character, and by 
the close of the present fiscal year in 
June the Internal Revenue Bureau should 
be substantially current on the back 
taxes and this item as a material net 
receipt will disappear. | 

In determining Government receipts 
for future years, therefore, this class of 
receipts can no longer be relied on.> 

Taxes Considered. 

The second general class is the re- 
ceipts frém current taxation, which con- 
sist of customs, income taxes and miscel- 
laneous internal revenue, and it is upon 
these current taxes that the Government 
must now rely for its revenues. Jn the di- 
visions of the spheres of taxation be- 
tween the State and municipal govern- 
ments on the one hand, amd the Federal 
fevernment ontheother, ome fundamental 
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tained between debt reductions and tax 
reductions which is fair to all interests 


| in our country. 


‘We know now we shall have a con- 


siderable surplus in the fiscal year 1927 | 


ending next June. The President has 
suggested a credit on taxes yet to be 


| paid during this fiscal year, and I see 


no reason why the greater part of the 
expected surplus for 1927 might net be 
left in the pockets of the country by 
a credit upon their income taxes. 

There is not’ time to pass legislation 
to cover the December 15, 1926, income 
tax payment date, but before March 15, 
1927, the Congress might provide for 
this credit against all income taxes, both 
individual and corporate, which are due 
and payable in the first six months of 
the calendar year 1927, being the last 
six months of the Government’s fiscal 
year. 

If this policy were adopted by the 
Congress, we should end the fiscal year 
having taken from our taxpayers only 
sufficient to carry out the essential pur- 
poses of the Federal Government. 
will not have handicapped the finances 
of the Government for the future by 
adopting a permanent reduction of taxes 
which in lean years might prove inade- 
quate to our needs. 
and the taxpayer both protected, we can 
fairly await further experience ynder 
the Revenue Act of 1926, 


| year but to every year after its adop- | 


| 


| 


| 


We) 


With the Treasury | 
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Code Adopted by Pan American SanitaryBureau 
Guide to World Activities in Promoting Health 
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In this series of articles are shown the practical contacts 
between divisions and bureaus of the Government of the 
United States, irrespective of their place in the administra- 
tive organization, so that related activities may be studied. 


5. 
Topic I—Public Health 


(Fourteenth Article) 


In preceding Articles of the series the activities of the Public Health Serv- 
ice, of the Medical Departments of the Army and Navy, and related ac- 


tivities of the Department of Labor were considered. 


Today Dr. Hugh 


S. Cumming, Surgeon General of the United States Public Health Serv- 
ice, tells of the work of the Pan-American Sanitary Bureau, of which he 


is the director. 


~ 


.By Hugh S. Cumming, M. D. 


Surgeon General, United States Public Health Service, 
Director, Pan American Sanitary Bureau. 


ern Hemisphere is an ideal which has been re- 
sponsible for nuimerous movements and confer- 
ences stretching back over more than 100 
years. Aptly for the purposes of the present discussion 
the very first of the international conferences—which 
officially had nothing whatever to do with sanitation or 
health problems—illustrated the need for improvement 
in the then current methods of public health work. 


C OOPERATION among the Republics of the West- 


In 1821, at the suggestion of Colombia, an attempt 
was made to form a union between the United States 
and the Spanish colonies of South and Central Amer- 
ica, then in revolt against Spain. This proposal was 
entirely political. 


Then in 1826, at the instance of Simon Bolivar, then 
President of Colombia, arrangements were made to hold 
a conference of the American Republics in Panama— 
at that time a part of Colombia. The conference attu- 
ally met in Panama on June 22, 1826, but the United 
States was not representéd. 


One of the American delegates had died en route 
from “malignant fever.” When his colleague finally 
reached Panama the conference had adjourned to Tacu- 
baya, near Mexico City. 


The officially assigned reason for this change in meet- 
ing place was “the hazards occasioned by the climate of 
Panama to the delegates,’”’ but, strange to say, the min- 
utes of the meetings disclose no further references to 
health. This was the first of a series of inter-American 
conferences which eventually brought into being the 
organization now known as the Pan American Sanitary 
Bureau. 


HE earlier conferences took no cognizance of public 

health problems, but in 1881 delegates from most 

of the Latin-American nations and from many Ev- 

ropean nations as well, assembled in Washington at the 

invitation of the United States to @gscuss “methods of 

combatting the international spread of yellow fever and 
cholera. 


This conference adopted resolutions providing for ex- 
change of sanitary information, for regulations govern- 
ing bills of health, and for the appointment of a com- 
mission to study yellow fever. International sanitary 
conventions in which the American Republics par- 
ticipated were held at Rio de Janeiro in 1887 and at 
Lima in 1887-88. 


The International Sanitary Bureau of the American 
Republics was created by the Second International Con- 
ference of American States, held at Mexico City in 
1901-1. At the Fifth International Conference of Amer- 
ican States, held at Santiago, Chile, in 1923, the name 
of the bureau was changed to its present form. 


Originally the bureau consisted of an executive board 
of five members, but this number was subsequently in- 
creased to seven. It was provided that the headquar- 
ters of the bureau should be established at Washington. 


The Second Internatiopél Conference of American 
States made provision for the first of the series of In- 
ternational Sanitary Conferences of which eight have 
been held. These Sanitary Conferences were held at 
Washington in 1902 ant1905; Rio de Janeiro in 1906; 
Mexico City in 1907; San Jose, Costa Rica, in 1910; 
Santiago, Chile, in 1911; Montevideo, Uruguay, in 1910, 
and Havana, Cuba, in 1924. The Eighth Conference is 
scheduled to take place in Lima, Peru, October 9-19, 
1927. 


THE Sixth International Sanitary Conference, held at 
Montevideo in 1920, reorganized the Sanitary Bu- 
reau as follows: 


“The bureau shall be composed of seven members con- 
sisting of a director, a vice director and a secretary to 
be named by the Sixth International Conference and 
thereafter by each successive conference. Each Inter- 
national Sanitary Conference shall elect an honorary 
director of the International Sanitary Bureau, who shall 
be selected from among the heads or chiefs of the de- 
partments of hygiene or public health of the American 
Republics. In the intervals between the conferences, 
vacancies occuring in the personnel of the International 
Sanitary Bureau shall be filled at once by a vote of the 
majority of the remaining members. 


“The powers of the International Sanitary Bureau 
shall be in accordance with the principles approved by 
the First and Second International Sanitary Confer- 
ences. \ 


“The bureau shall publish in English and in Spanish a 
monthly bulletin which shall becalled the Monthly Sani- 
tary Reports of the International Sanitary Bureau (In- 
formes Mensuales de Sanidad Panamericana de la 
Officina Sanitaria Internacional). 


“The International Sanitary Bureau is authorized to 
make regulations for its administration which shall be- 
come immediately effective but which shall be submitted 


to the Seventh International Sanitary Conference for 
approval. 


“The members of the International Sanitary Confer- 
ence who live at a distance from Washington may be 
represented, in case it is mot possible for them to attend 
its meetings, by their respective diplomatic agents or 
by other persons who may be designated by the corre- 
sponding government.” ; 


FOR the upkeep of the bureau the Sixth International 

@anitary Conference voted an appropriation of $20,- 
000 to be prorated in the same manner as the funds 
required for the support of the Pan American Union. 


This was increased to $50,000 by the Seventh Confer- 
ence in Havana in 1924. 


One of the most important International Sanitary 
Conferences ever realized was this Seventh Pan Amer- 
ican Sanitary Conference. In preparation for this 
meeting, the Pan American Sanitary Bureau, in col- 
laboration with the health authorities of the various 
Republics, and taking. imto consideration the work of 
previous conferences, formulated what is now the Pan 


American Sanitary Code, which has become an Inter- 
national Treaty. 


This code is recognized as a model sanitary code and 


its adoption as a general international code was seri- 
ously considered this year in meetings in Paris to advise 
the International Sanitary Convention. 


THE objects of this code are: 


- (a) _The prevention of the international spread of 
communicable infections of human beings. 


(b) The promotion of cooperative measures for the 
prevention of the introduction and spread of disease 
into and from the territories of the signatory Govern- 
ments. 


(c) The standardization of the collection of morbidity 
and mortality statistics by the signatory Governments. 


(d) The stimulation of the mutual interchange of in- 


' formation which may be of value in improving the 


public health, and combating the diseases of man. 


(e) The standardization of the measures employed 
at places of entry, for the prevention of the introduc- 
tion and spread of the communicable diseases of man, 
so that greater protection against them shall be 
achieved and unnecessary hindrance to international 
commerce and communication eliminated. 


This conference also amplified and extended the 
powers and duties of the Pan American Sanitary Bu- 
reau, making it the central coordinating sanitary 
agency of the various American Republics of the Pan 
American Union. 


[= will be recalled that in times pagt, no less than 90 

epidemics of yellow fever have appeawed in the 
United States, the disease always having been imported 
from parts and places in Latin America. The loss of 
lives from these epidemics probably exceeded 100,000, 
and the losses in interference to commerce most likely 
involved many millions of dollars. 


There are fewer cases of yellow fever in Latin Amer- 
ica today than at any time in the history of the dis- 
ease. This happy state of affairs has not been chused 
by chance. The influence of the Ran American Sani- 
tary Conferences and of the Sanitary Bureau has been 
invaluable in stimulating health authorities in the 
American Republics to achieve these results with the 
aid, it should be said, of the International Health 
Board. 


In the immediate future the Pan American Sanitary 
Bureau will be occupied in the collection and distribu- 
tion of sanitary information in the American Republics, 
including reports of cases and deaths from com- 
municable diseases. It will also supply sanitary au- 
thorities with all available information relative to the 
actual status of the communicable diseases of man, of 
the sanitary measures undertaken and the progress 
effected in the control or eradication of such diseases, 
information concerning new methods for combating dis- 
ease, information with regard to public health organiza- 
tion and administration, and will report all progress 
which may be made in any of the branches of Pre- 
ventive Medicine. 


[IN order to discharge these duties, the Sanitary Bureau 

is authorized to undertake cooperative epidemiologi- 
cal and other studies, may employ experts for this pur- 
pose, may stimulate and facilitate scientific. researches 
and the practical application of the results therefrom, 
and may accept gifts, benefactions, and bequests for use 
in the furtherance of its work as provided for in these 
international agreements. 


Copyright 1926 by The United states Daily Publishing Corporation. 


Tomorrow, in the fifteenth article of the series, Dr. M. C. Guthrie, director, will tell 


of the work of the Indian Medical Service, 


Department of the Interior. 
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Bottle Drifts 1,160 Miles 
In Period of Two Months 


Among bottles drifting in ocean cur- 
rents which were recently picked up and 


reported to the Hydrographic Office of* 


the Department of the Navy is one that 
apparently drifted 1,160 miles in two 
months, while another took more than 
three years for a drift of 730 miles. 

The full text of the statement issued 
by the Hydrographic Office follows: 

Bottles containing data to aid in the 
detgrmination of and to add to the knowl- 
edge of current drifts were thrown over- 
board and recovered as follows: 

By Second Officer J. A. Smythe of the 
American teamtr “Heredia,” on August 
6, 1926 (7), in latitude 19 degrees 23 
minutes north, longitude 83 degrees 44 


minutes west, was recovered on the coast 


of Texas on October 1, 1926, in (approxi- 
mately) latitude 29 degrees 13 minutes 
north, longitude 95 degrees 03 minutes 
west, having drifted about 1,160 miles. 
By Second Officer F. B. Latchmore of 
\the_ British steamer “Canadian Ranger,” 
Capt. A. Purvis, on May 19, 1923, in 
latitude 31 degrees 42 minutes south, 
longitude 166 degrees 03 minutes east, 
was found on New Caledonia (Yande 
Island) on August 18, 1926, in (approxi- 
mately) latitude 20 degrees 03 minutes 
south, longitude 163 degrees 50 minutes 
east, having drifted about 730 miles. 


Mr. Madden Opposes 
Larger Fund for Air 


By Coming Congress 


Says Five-Year Program of 
Recent Session Is Ample 
to Insure National 
Defense. 


[Continued From Page 1.] 
but I am not foolish enough to put more 
people on the pay roll and more taxes 
on the backs of the citizens.” 
Representative Madden said commer- 
cial aviation is making wonderful prog- 
ress “because there are some patriotic 


people willing to back their faith with” 


their money.” He called on every citizen 
to help build up this line of endeavor by 
putting 10-cent stamps on letters and 
sending them air mail. 

The Illinois Representative .told the 
President, he said, that the Appropria- 
tions Committee is considering the new 
appropriation bills for. the Post Office 
and Treasury, and intends to take up 
next those for Agriculture, Interior and 
Navy—all to total about $2,400,000,000. 
The Post Office, now getting about $750,- 
000,000 annually, will need a 7 per cent 
increase to meet the handling of new 
business, he said. About $75,000,000 will 
be spent on roads, and for the rest, the 
general appropriations will be about the 
Same as this year’s. 

Following disposition of the appropria- 
tion bills, which he thinks will pass the 
House by January 20, Mr. Madden ex- 
pects the House to take up restoration of 
German property, increased salaries for 
Federal judges, gna disposition of Muscle 

oals. 

Tells of Tax Rebate Plan. 

Representative Treadway (Rep.), of 
Mass., another White House caller, said 
he had advised the President of his in- 
tention of bringing before the House 
Ways and Means Committee the Execu- 
tive’s proposal for a 10 to 12 per cent 
rebate on 1925 taxes, and he expressed 
the opinion the committee members 
would react favorably to it. 

Senator Smoot (Rep.), of Utah, also 
touched on the question of taxation. He 
said he expected the coming Congress to 
revise certain of the tax schedules, but 
said he did not look for a new revenue 
bill. Senator Smoot said that in his 
opinion any rebate should be made 
through an equitable distribution which 
would allow those to benefit who while 
not paying income taxes, had contributed 
to the surplus through “nuisance” taxes. 

Mrs. Rodgers Discusses Labor. 

Mrs. Rogers, Republican Congress- 
woman from Massachusetts, following a 
call on President Coolidge November 8, 
expressed the opinion that Congress 
should enact a ‘national 48-hour-week 
labor law to apply alike to men and 
women.’ She admitted, however, that 
the prospects for such legislation “are 
not particularly bright.”’ 


C. E. Hughes Hears 
Chicago Canal Case 


Arguments Made in Case In- 
volving Diversion of Lake 
Michigan Waters. 


[Continued From Page 1.] 
ping. He claimed that the 6-inch low- 
ering of the level represents a los of 
$3,000,000 per year, as Lake Michigan 
is shallow, and the boats (can not be 
loaded as heavily as before. 

Recession of waters, loss of property 
rights on lake fronts, and loss of power 
through a lessening of the amount of 
water passing over the Niagara Falls 
were also pointed out. 

Argument of Defense. 

Hugh 8% Johnston, opening for the de- 
fendants, contended that as the question 
raised is one concerning navigation, the 
United States of America should have 
been joined in the suit, as the question 
is one which can only be raised by the 
Government, and.that the failure to join 
the Government left the court without 
jurisdiction. 

He therefore moved to dismiss the 
case. His motion was not acted upon. 

Daniel Kirby made a statement in be- 
half of the Mississippi Valley States, in 
which he pointed out that to grant the 
prayer of the complainants and stop the 





Offers to Charter 
United States Lines 
To Be Considered 


Two Bids For Purchase of 
Single Vessels Are Re- 
jected By Shipping 
Board. 


] ‘ 

A $4,000,000 bid for the steamship 
Leviathan, and one of $1,500,000 for 
either the esident Roosevelt or the 
Président Ha®ding, were included in the 
offers to purchase the ships of the United 
States Lines, opened by the United 
States Shipping Board on November 8. 
The board, in’its formal announcement, 
states that both bids were rejected on 
the ground that the board does not con- 
template selling one vessel out of the 
established lines. Various offers to car- 
ter the United States Lines were re- 
ceived, and are under consideration. 
Three offers were made for the pur- 
chase of the American Merchant Line, 
operating five government-owned vessels 
in the North Atlantic trade. The high- 
est of these was $1,210,000 for the five 
ships. 

The full text of the announcement fol- 
lows: 

Bids Are Rejected. ° 

The Shipping Board today received six 
communications with respect to its offer 
to sell or charter the United States Lines 
and the American Merchant Lines. Five 
of these communications included offers 
to purchase one or more of the ships of 
these lines. 

The board, after hearing the bids read, 
immediately announced that the bids 
would be analyzed and considered and 
the bidders advised definitely at the earl- 
iest possible moment. Meanwhile, by 
action of the board, the bids submitted 
by Atlantic Transport Co. and Potter 
Steamship Co., Inc., weye thrown out be- 
cause they did not conform to the speci- 
fications calling for bids. These bids only 
involved the purchasing of ont vessel, 
and the board had not contemplated sell- 
ing one vessel out of the established lines. 

Other Offers Received. 

An offer to purchase the Leviathan 
for the sum of $4,000,000 on behalf of 
the Atlantic Transport Company of New 
York, was submitted by P. A. S, Franklin, 
president of the international Mercan- 
tile Marine. Mr. Franklin guaranteed 
operation under the American flag for a 
period of 10 years, provided the ship 
would receive the same amount of mail 
traffic as it does at present. 

J. H. Winchester and Company, pfes- 
ent operators of the American Merchant 
Lines, offered to buy the ships they are 
operating for $200,000 each, or a total 
of $1,000,000 for the service. They also 
offered to charter the United States 
Lines at the rate of $5,000 per month 
plus 50 per cent of the net operating 
profits of the corporation, and to con- 
struct on this line two mail-passenger 
express ships at a cost aggrwegating 
about $30,0000,000. The bidder pro- 
posed to secure $20,000,000 of the cost of 
these new vessels from the Shipping 
Board Construction Loan Fund. 

William F. Kenny, of New York, sub- 
mitted a proposal to_the board whereby 
he would’ form a corporation of Ameri- 
can citizens to purchase the five ships of 
the American Merchant Lines for $1,- 

0,000, and to charter the United States 

ines under terms to be agreed upon at 
a later date. 

Kermit Roosevelt, president of the 
Roosevelt Steamship Company, appeared 
at the opening of the bids and submitted 
a proposal to buy the American Mer- 
chant Lines for $252,000 per ship, or $1,- 
210,000 for the service. His bid con- 
templated operation for the Board of the 
United States lines by a new corporation 
to be formed by a group of American 
shipping men, including the firm of 
Moore & McCormack, of New York. 

An offer to buy either the President 
Harding or the President Roosevelt, both 
of which are now in active operation on 
the United States Lines, for the sum of 
$1,505,000 was received from the Potter 
Steamship Company, Inc., of New York. 

Alternative Proposed. 

The only other communication was Te- 

ceived from the Barber Steamship Line, 
Inc. This communication stated that in 
the event the ships are not disposed of 
on the basis of the bids received today 
the Barber Company would be glad to 
submit an alternative proposal. : 
! The ships now operating on the United 
States Lines are the Leviathan, of 59,965 
gross tons; the George Washington, of 
25,570 grogs tons; the Republic, of 18,400 
gross forte: the President Harding and 
the President Roosevelt, of 14,127 gross 
tons each. \ 

The ships now operating on the Amer- 
ican Merchant Lines are the American 
Merchant, American Banker, American 
Shipper, American Trader, and the 
American Farmer. 
diversion of the waters would cause the 
Mississippi to lower from 1 to 3 feet, 
with resulting injury to river shipping. 

Jamés S. Beck argued further for the 
defendants, and pointed out the necessity 
existing for continuance of the canal. He 
pointed out the immense expenditures 
involved, and the health of the city of 
Chicago depending on the carrying off 
of the sewerage. He claimed that Con- 
gress only has power to control the use 
of the water, which power has been 
placed in the hands of the Secretary of 
War. 

After these.opening statements were 
completed, Mr. Hughes stated that the 
Supreme Court of the United States 
had appointed -him to act as Special 
Master to take testimony, and make a 
finding of fact and of law, and report 
same to the court with his reeommenda- 
tions. He therefore declared that tes- 
timony would be taken. 

The rest of the day consisted of the 
introduction of documents of a histori- 
cal and engineering nature. The hear- 
ing will be continued November 9, 1926. 





